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The National Women’s Law Center (NWLC) comments to express our strong opposition to the
proposed rule “Regulation for Federal Financial Assistance.”! Since 1972, NWLC has fought for
gender justice in the courts, in public policy, and in our society. We have worked to advance the
progress of women and their families in core aspects of their lives, including health and
reproductive rights, income security, childcare, education, and employment, with an emphasis on
the needs of people who face multiple and compounding forms of discrimination.

Our work across each of these areas has shown us the indispensable role federal funding plays in
allowing and expanding access to many of the most essential programs and services. This proposed
rule, however, seeks to transform federal funding into a weapon that promotes the current
administration’s ideologies and political preferences. It would use the power of the federal
government to denigrate communities this administration disfavors, defund grantees whose
viewpoints it opposes, and coerce entities across virtually all sectors of society to comply with an
anti-equity agenda. If the Office of Management and Budget (OMB) and the 41 other agencies’
proposing this rule implement it as written, the consequences would be severe.

Our comment details the extensive harm that this proposed rule could cause for entities that rely
on federal funding and the individuals and communities they serve. OMB does not acknowledge
these dangerous impacts, and the justifications it provides for their imposition are inadequate and
appear to be in whole or part pretexts for animus. This proposed rule also flouts numerous laws,
exercising authority that Congress has not provided and imposing funding conditions that conflict
with the statutes the agencies are charged with implementing. Moreover, OMB’s proposal to
restrict abortion-related funding is harmful, unauthorized, and unjustified. These concerns
represent only a few of the serious problems inherent in the rule, many of which are raised by other

191 Fed. Reg. 32,198 (proposed May 29, 2026) (hereinafter “Proposed Rule”).
2 Our comment primarily refers to OMB for brevity, but these references encompass all 42 agencies jointly
proposing this rule.



comments in the record.’> Given its numerous incurable deficiencies, OMB must withdraw the
proposed rule in its entirety.

I. The proposed rule would weaponize federal funding to target communities and
viewpoints the administration disfavors.

Federal grant programs are established by Congress to support activities that serve public interests,
such as by enabling the provision of necessary services, expanding opportunities in education and
employment, and sustaining research that improves our health, safety, and quality of life. The role
of the executive branch is to distribute these congressionally authorized and allocated funds fairly
and equitably, in a manner that is faithful to statutory and constitutional requirements and that
promotes the general welfare.

The proposed rule represents an attempt to pervert this core function of the executive branch. It
claims unprecedented agency powers to condition funding on the executive branch’s ideological
and policy preferences. It seeks to obligate all grantmaking agencies, now and under future
administrations, to conform to the current president’s viewpoints and his hostility to the
communities he has singled out for censure and persecution. The rule treats the public welfare as
a secondary or even marginal purpose of these grants, subordinating it to the executive branch’s
private objectives, including inflating agency power, advancing the current president’s political
priorities, and enforcing allegiance to his personal beliefs and interests. This abuse of the executive
branch’s role violates the “basic American values and civil rights laws” the preamble claims to
uphold.*

As part of its attempt to remake the federal grant system, the proposed rule would codify this
administration’s anti-equity agenda, turning the animus it has expressed towards particular
communities and the programs that serve them into purportedly enforceable requirements for
grantees, without legal authority to do so. For example, proposed Section 200.300(b) targets
activities related to three viewpoints the administration opposes:

e Diversity, equity, inclusion, and accessibility (DEIA) policies, principles, or practices,
including consideration of “race or intentional proxies for race” (referred to in this
comment as the “Anti-DEIA Provision”);

e “Gender ideology,” broadly defined to include the “false claim” that an individual can be
transgender and “theories and ideologies that deny the biological reality of sex” (“Gender
Provision™);

e “The so-called ‘transition’” of individuals under the age of 19, including transition-related
health care (“Transgender Youth Provision™).

3 We share concerns raised by many other commenters regarding harmful impacts of the rule beyond what we cover
in our comment. We also share concerns about the rule’s legality that others have elaborated upon, including the
potential violation of nondiscrimination laws and the mischaracterization of those laws; the imposition of ambiguous
and coercive funding conditions in excess of Spending Clause limitations; the violations of grantees’ First
Amendment rights; and the misapplication of religious exemption laws.

4 Proposed Rule, 91 Fed. Reg. at 32,203.



The proposed rule promotes many other centerpieces of this administration’s agenda, all without
congressional authorization. For instance, it proposes an incoherent prohibition on the recognition
of disparate impact liability, distorting this long-established application of civil rights laws and
maligning the mere acknowledgement of inequalities that arise without evidence of intentional
discrimination. It furthers this administration’s assault on reproductive rights and health by
attempting to expand abortion-related funding restrictions. It would prohibit funding from being
used to support “illegal immigration”—a term that this administration has frequently used to
broadly assail any resident not born in the U.S.>—and rescind a provision permitting the use of
languages other than English in grant announcements, applications, and award information. It
would delete commentary on compliance with Supreme Court precedent on discrimination based
on sexual orientation and gender identity, and it would remove, without justification or even
acknowledgment in the preamble, a clarification that agencies must take account of heightened
constitutional scrutiny under the Constitution’s Equal Protection guarantee when making grant-
related decisions related to protected characteristics.® This patchwork quilt underscores the essence
of this rule: a vehicle to target and stigmatize the communities the current administration views
with political disfavor.

I1. The proposed rule encourages expansive and unpredictable agency enforcement.

Even in their narrowest application, the anti-equity provisions described above would lead to
devastating harm. But their sweeping language and nebulous standards could invite agencies to
stretch their scope even beyond their immediately obvious impacts and well beyond those
acknowledged in the proposed rule. Considered alongside the vast expansion of agency discretion
that OMB proposes, these provisions would encourage agencies to mold and expand malleable
terms according to their preferences and shifting political objectives.

The proposed rule seeks to give agencies nearly unfettered discretion when making grant-related
decisions, enabling them to deny and terminate grants, establish funding conditions, and change
those funding conditions at any time with no clear limits. The rule would allow agencies to use
federal grantmaking to reward political allies and punish perceived foes through an opaque process
with little transparency or predictability. OMB goes even further by requiring grantees to comply
with unidentified executive branch policy priorities, leaving those grantees to speculate about how
an agency may apply its potentially unarticulated priorities and to anticipate yet-undetermined
policies that can be changed on a whim.

Armed with this unauthorized discretion, agencies could use the rule as a mandate to interpret the
purposefully vague anti-equity prohibitions as expansively as they see fit, so long as they conform
to this administration’s opposition to disfavored groups and viewpoints. For example, the rule
would bar grantees from using federal funding to “fund, promote, encourage, subsidize, or
facilitate” those disfavored viewpoints—a broad and undefined set of terms that signals an intent
to apply the prohibitions even to activities peripherally related to those viewpoints. As a further

5 See, e.g., American Immigration Council, Mass Deportation: Analyzing the Trump Administration’s Attacks on
Immigrants, Democracy, and America (July 23, 2025), https://www.americanimmigrationcouncil.org/report/mass-
deportation-trump-democracy.

¢ Compare Proposed Rule, 91 Fed. Reg. at 32,253 with 2 C.F.R. § 200.300(c).
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example, the Transgender Y outh Provision does not include a definition of “transition,” suggesting
that it could be applied even beyond medical care to include any support for people under the age
of 19 who seek to live in accordance with their gender. And despite the proposed rule’s significant
focus on diversity, equity, inclusion, and accessibility, it does not define the terms, only indicating
that it encompasses a wide range of loosely connected activities. The preamble tries to head off
the argument that the Anti-DEIA Provision is impermissibly vague by claiming it only applies to
activities that violate federal law.” But this qualifier offers no guarantee that the prohibition will
only be applied to unlawful conduct, particularly as the proposed rule and the Department of
Justice memorandum it relies on egregiously mischaracterize those laws and relevant Supreme
Court’s decisions® and recast a wide range of nondiscriminatory conduct as unlawful.’

The Gender Provision offers another example of the potentially expansive application of the
proposed rule’s ambiguous terminology. The administration has already shown its willingness to
interpret the term “gender ideology” broadly, wielding it against any acknowledgement of the
existence of transgender people.'® It has gone even further by applying it to contexts that are not
specific to transgender people, such as demographic gender questions in research and coverage of
breast cancer treatment for cisgender male veterans.!! With a definition of “gender ideology” so
broad as to be unintelligible, the proposed rule invites a similarly sweeping application against
anyone who does not conform to this administration’s preconceptions of gender. For instance, its
prohibition on ideas that “deny the biological reality of sex or the sex binary in humans” conflict
with the actual biological reality of intersex people, whose variations in sex characteristics—
including sexual or reproductive anatomy, chromosomal patterns, hormone function, and
secondary sex characteristics—do not fit into the sex binary. Indeed, the proposed rule’s reference
to the denial of the “biological reality of sex” can encompass support for anyone who does not

7 Proposed Rule, 91 Fed. Reg. at 32,220.

8 For example, the proposed rule and the Department of Justice mischaracterize the Supreme Court’s decision in
Students for Fair Admissions v. Harvard, falsely suggesting that it precludes consideration of race in any form or
diversity, equity, inclusion, and accessibility programs that—as is typical—do not involve any preferential treatment
based on a protected characteristic. See Proposed Rule, 91 Fed. Reg. at 32,220; Memorandum from the Attorney
General, Re: Guidance for Recipients of Federal Funding Regarding Unlawful Discrimination 6 (July 29, 2025),
https://www.justice.gov/ag/media/1409486/dl. Compare with Students for Fair Admissions v. President & Fellows
of Harvard College, 600 U.S. 181, 230 (2023) (noting as an example that the decision does not prohibit “universities
from considering an applicant’s discussion of how race affected his or her life”); id. at 317 (Kavanaugh, concurring)
(characterizing diversity-related mission interests as “commendable” and “plainly worthy” and recognizing that
institutions can take action to improve diversity and equal opportunity and “undo the effects of past discrimination”
using initiatives that do not make decisions based on race).

? See Legal Defense Fund et al., The Department of Justice’s “Guidance for Recipients of Federal Funding on
Unlawful Discrimination”: What You Need to Know (Aug. 13, 2025), https://www.naacpldf.org/wp-
content/uploads/2-L DF-et-al.-Fact-Sheet-on-AG-Bondi-DEIA-Memo.pdf; Legal Defense Fund et al., Advancing
Diversity, Equity, Inclusion, and Accessibility in a Time of Uncertainty: What Employers Need to Know (Nov. 13,
2025), https:/nwlc.org/wp-content/uploads/2025/11/LDF-et-al.-Post-DOJ-Memo-Employment-Short-Guidance-
002.pdf.

10 See, e.g., Carter Sherman, Trump Demanded Trans Issues Be Excluded from Sex Education. 11 States Complied,
THE GUARDIAN (Oct. 28, 2025), https://www.theguardian.com/us-news/2025/oct/28/trump-administration-
transgender-sex-education.

1 See Eric Umansky, Citing Trump Order on “Biological Truth,” VA Makes It Harder for Male Veterans with
Breast Cancer to Get Coverage, PROPUBLICA (Oct. 29, 2025), https://www.propublica.org/article/veterans-affairs-
male-breast-cancer-coverage-trump-executive-order.
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conform to sex stereotypes, including cisgender women. Such an outcome would follow those of
other policies targeting transgender people, which have frequently been used to subject cisgender
women who do not conform to sex stereotypes to invasive scrutiny and harassment. '?

The Gender Provision could even be used to demand that all gender differences in health, income,
and other measures of wellbeing be understood only through the lens of biological differences
between men and women—prohibiting grantees from identifying or addressing, for example,
discriminatory failures to provide athletic opportunities for women and girls, social factors such
as gender-based violence that compromise women’s health, harassment and discrimination that
lead to women’s underrepresentation in some occupations and industries, or barriers such as
income insecurity and lack of access to affordable child care that may influence their family
planning decisions. This administration has already demonstrated that its campaign against
“gender ideology” demands an adherence to a reductive biological essentialism of this nature.'?

The proposed rule is replete with numerous other examples of expansive and undefined language.
If it is finalized, grantees and applicants would have no real certainty about what conditions they
must meet to receive and maintain funding or what standards an agency will rely on in reaching
its decision to grant or withhold funding. And recipients would have no way of knowing what
conditions they are agreeing to, whether an agency may change its interpretation of those
conditions without notice, and what specific conduct would be prohibited either at the onset of the
grant or at any point throughout the funding period.

While neither narrow nor broad application would be legally permissible, the proposed rule
appears designed to embolden agencies to maximize its scope. The vagueness of the anti-equity
prohibitions, coupled with the indeterminate range of agency discretion, makes it difficult for
commenters to fully assess the impact of the rule. This in itself is a serious legal deficiency, as it
denies the public a meaningful opportunity to comment in violation of the notice requirement
under the Administrative Procedure Act (APA).'* But the likelihood that the rule will be applied
expansively suggests those impacts would be far-reaching, making the dangers already inherent in
the proposed rule even more severe.

12 See National Women’s Law Center, Over 170 Organizations Condemn President Trump’s Executive Order
Targeting Transgender, Nonbinary, and Intersex Individuals (Jan. 28, 2025), https://nwlc.org/resource/over-170-
organizations-condemn-president-trumps-executive-order-targeting-transgender-nonbinary-and-intersex-individuals.
13 For example, to justify its belief that Title IX prohibits transgender girls from participating in sports with other
girls, the current administration has repeatedly argued that the basis for separate girls’ sports teams lies in the
“fundamental biological differences between males and females.” See, e.g., Press Release, Department of Education,
U.S. Department of Education and U.S. Department of Health and Human Services Find that Minnesota Violated
Title IX (Sep. 30, 2025), https://www.ed.gov/about/news/press-release/us-department-of-education-and-us-
department-of-health-and-human-services-find-minnesota-violated-title-ix. But this argument twists the true purpose
of Title [X’s protections for athletes: remedying the structural inequities that have limited opportunities for women
and girls in sports, not “protecting” them based on their purported physical inferiorities. Brief of the National
Women’s Law Center as Amicus Curiae, Little v. Hecox, No. 24-38 & West Virginia v. B.P.J., No. 24-43 (U.S. Nov.
17, 2025). Indeed, the claim that Title IX’s protections are grounded in “biological differences” rather than unfair
policies draws on precisely the sorts of stereotypes that Title IX was enacted to counter, resuscitating the
presumptions of women’s fragility and lesser athletic abilities that have been used to justify discrimination. /d.

14 See infra note 194 and associated text.
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III.  The proposed rule would have devastating impacts for funding recipients and the
people they serve.

Representing at least $1.1 trillion annually, federal grants subject to the proposed rule support a
wide range of recipients, including state, local, and tribal governments; researchers; educational
institutions; and service providers.!> The proposed rule seeks to force many of these recipients to
make an untenable choice: They can either comply with discriminatory funding conditions that
may conflict with their mission, services, or applicable law, or they can forgo the federal funding
that makes their work possible. For many recipients, this choice is illusory. They may rely on
federal funding so heavily that they would not be able to maintain basic operations without it.
Other entities could be excluded outright from grant opportunities, and unless they are able to
make up for the loss of federal funding through other sources—an option few have at their
disposal—they could be forced to drastically reduce or even discontinue their services. In either
scenario, the people who rely on the programs and services that grantees provide would suffer.

Grantees that are coerced into accepting the conditions under this rule may be forced to alter or
fundamentally transform their activities. Compliance with the funding conditions would
compromise their ability to operate programs tailored to underserved communities, ensure
beneficiaries are treated in an equitable and nondiscriminatory manner, and mitigate barriers
people may face when accessing their services. It could conflict with their obligations to fulfill the
mission and purpose of their grant and adhere to requirements under the grant statute and other
applicable federal, state, and local laws. Indeed, they may be unable to comply with the conditions
under the proposed rule without actively engaging in discriminatory conduct, potentially in
violation of statutory and constitutional protections at both the federal and state level.

Meanwhile, many applicants and current grantees would have to bear the loss of crucial federal
dollars if agencies decide they are out of compliance and deny or terminate their grants. Others
may no longer have a meaningful option of applying for federal funding. Their missions, programs,
or statutory obligations may inherently conflict with the conditions this proposed rule would
impose, or they may be unable to withstand the risk of having funding terminated at any given
point during the grant period, particularly if their activities require significant upfront costs or
commitments they cannot easily abandon.

The ambiguity of the rule and the unpredictability of its enforcement exacerbate the risks for
applicants and grantees. Even recipients that comply with the original conditions of the grant or
that believe they are conforming to the executive branch’s priorities could have their grants
terminated abruptly, in some cases with minimal or no explanation and no opportunity to cure the
alleged noncompliance. If an agency terminates a grant based on its discretionary powers—as
redefined under the proposed rule—a recipient would not have recourse to administrative hearing
procedures to challenge the termination.'® While recipients could challenge the termination
through litigation, the lengthy process could leave them with prolonged gaps in funding even if
they ultimately prevail. For some recipients, litigation would be prohibitively burdensome,

15 Congressional Research Service, Federal Grants to State and Local Governments: Trends and Issues 1 (June 26,
2025), https://www.congress.gov/crs_external products/R/PDF/R40638/R40638.35.pdf.
16 Proposed Rule, 91 Fed. Reg. at 32,230.
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particularly following recent Supreme Court decisions affecting their ability to challenge unlawful
funding terminations.!” And if an agency determines that a recipient has acted contrary to the Anti-
DEIA, Gender, or Transgender Youth Provisions, that recipient would be considered in material
breach of the grant, in which case they would not only have their funding terminated but also
potentially be forced to return the “misused funds”—including funding that has already been spent
and may not be recoverable. '8

Grantees’ heavy reliance on federal funding for their operations, the unpredictability the proposed
rule introduces, and the severity of the consequences would all contribute to a chilling effect that
would further extend the harmful impacts of the rule. Many grantees are likely to mitigate risks by
avoiding even the appearance of disagreement with this administration’s ideologies and priorities,
as many have already done in response to previous threats to their federal funding.!” They may
preemptively shut down programs, exclude beneficiaries, or engage in harmful conduct even
beyond what this rule expressly demands. These grantees may be acting on a reasonable fear that
agencies would overapply the funding conditions under this rule or terminate funding based on
unsupported or unlawful grounds, particularly in light of the current administration’s repeated
attempts to do just that.?® And by egregiously mischaracterizing nondiscrimination requirements
under federal statutes and the Equal Protection Clause, the proposed rule would sow confusion
about grantees’ legal obligations, inviting and even encouraging unlawful discrimination.

These impacts on federally funded programs and the individuals they serve would reach numerous
grants administered by dozens of agencies, cutting across sectors and across multiple areas of
people’s lives. To illustrate these impacts, we have detailed how the proposed rule could affect
several types of programs and services: those addressing gender-based violence, Head Start,
workforce programs, health care, and education. These represent only a few examples of the
numerous fields where this proposed rule could cause significant and lasting harm.

a. Programs addressing gender-based violence

Organizations that work to address gender-based violence, including state domestic violence and
sexual assault coalitions, provide essential, often life-saving services to survivors, including
trauma-informed care, emergency housing, and legal assistance. These programs are especially
critical for communities that experience disproportionate rates of sexual and domestic violence,

17 For example, a recent shadow docket ruling held that district courts do not have jurisdiction to order grants to be
reinstated. National Institutes of Health v. American Public Health Association, 145 S. Ct. 2658 (2025). This
decision could force grantees to pursue reinstatement of canceled grants in the Court of Federal Claims while
challenging the legality of the termination in district court, increasing the burden on litigants and making it almost
impossible for them to have funding reinstated while litigation proceeds. See Center for Health Law and Policy
Innovation, NIH v. APHA: Supreme Court “Shadow Docket” Ruling Casts a Long Shadow Over Health Care
Research (Sep. 18, 2025), https://chlpi.org/wp-content/uploads/2025/09/HCIM-NIH-v.-APHA .pdf.

18 See Proposed Rule, 91 Fed. Reg. at 32,221.

19 See, e.g., Matthew Purdy, In the Trump Presidency, the Rules Are Vague. That Might Be the Point, NEW YORK
TIMES MAGAZINE (Oct. 30, 2025), https://www.nytimes.com/2025/10/30/magazine/trump-presidency-vague-laws-
vagueness.html.

20 See, e.g., Nick Gwyn, Trump Administration’s Five-State Funding Freeze Is Unlawful, Harmful, and a Major
Threat to People in Every State (Jan. 23, 2026), https://www.cbpp.org/research/federal-budget/trump-
administrations-five-state-funding-freeze-is-unlawful-harmful-and-a.
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including Black and Indigenous women, disabled women, and transgender people.?' Ensuring that
all survivors can access the services they need is central to these organizations’ missions.

Many of these organizations rely significantly on federal funding in order to provide their services.
Specifically, Congress created a broad range of grants, administered by the Department of Justice
Office on Violence Against Women, to carry out the goals of the Violence Against Women Act
(VAWA) by enabling these organizations to provide these services to survivors. Organizations use
these grants to coordinate victim services, train service providers, and administer direct services
like operating hotlines or helping survivors access legal assistance, transitional housing, and
counseling.??> As further discussed in Section VI, Congress made clear in VAWA that grantees
must prioritize equity and inclusion, such as by expanding reach to those who have been
traditionally underserved and ensuring that people of color and transgender people can access
services without discrimination.?* The proposed rule’s Anti-DEIA and Gender Provisions would
not only conflict with the mission and values of many anti-domestic violence and sexual assault
organizations, but also run counter to these statutory requirements.

If this rule is finalized, many of these organizations would be forced to choose between
fundamentally altering their programs or losing access to federal funds that are essential to their
mission and operations. For those who lose federal funds, the results can be devastating. Without
this funding, many organizations would have to cut or scale back staff, and in some instances,
entirely eliminate programs that are critical to serving survivors and equipping service providers
with the resources they need to effectively intervene and prevent future instances of domestic
violence and sexual assault. For example, one organization that works with NWLC reports that
without federal funding it would have to significantly trim training for its state rape crisis centers,
thereby limiting the ability of those centers to most effectively serve survivors of sexual abuse.
Another organization—the only statewide entity specializing in sexual assault in its state—would
have to discontinue all of its work related to assisting survivors of sexual assault and stalking. For
another state organization, losing federal funding would prevent it from documenting and
collecting data that provides localities and the state with critical information on service trends,
victim help-seeking behavior, prevention programming, and outcomes for victims and their
families who are served by the state’s sexual and domestic violence agencies. Other organizations

2! Institute for Women’s Policy Research, Status of Women in the States 23940 (2015),
https://statusofwomendata.org/wp-content/uploads/2015/02/Status-of-Women-in-the-States-2015-Full-National-
Report.pdf; Ami Goulden et al., Experiences of Gender-Based Violence Among Disabled Women: A Qualitative
Meta-Synthesis, TRAUMA, VIOLENCE, AND ABUSE: ONLINE FIRST (Mar. 27, 2026),
https://journals.sagepub.com/doi/epub/10.1177/15248380261433014;

Human Rights Campaign Foundation, Understanding Intimate Partner Violence in the LGBTQ+ Community,
https://www.hrc.org/resources/understanding-intimate-partner-violence-in-the-lgbtqg-community (last updated Nov.
4,2026).

22 Office of Violence Against Women, Funding Opportunities, https://www justice.gov/ovw/funding-opportunities
(last visited June 22, 2026). In addition to VAWA grants administered by the Department of Justice, organizations
may also receive grants administered by other agencies such as the Department of Health and Human Services
(HHS). For example, HHS administers Family Violence Prevention and Services State Domestic Violence Coalition
grants, which are used to strengthen the capacity of domestic violence and sexual assault programs in the states.
Office of Family Violence Prevention and Services, OF VPS Family Violence Prevention and Services Act Grants,
https://acf.gov/ofvps/grants (last updated June 2, 2026).

B See, e.g., 34 U.S.C. §§ 12291(b)(13)(A), 20123(a)(1), 12291(a)(46), 20124(a)(1), 12291(a)(8)—(9).
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that lose funding would no longer be able to provide the same level of assistance, advocacy, and
intervention work on which victims of crimes rely—including, for example, access to 24-hour
helplines, 24-hour crisis intervention, support for survivors engaging with the medical system,
support through law enforcement and court processes, emergency shelter, supportive counseling,
support groups, and children and youth supportive services. The repercussions would be
immeasurable to these organizations and their communities.

Even organizations that do continue to receive federal grants would face severe consequences. In
order to comply with the proposed grant conditions, some organizations would need to
fundamentally alter their programs in a way that undermines their ability to prevent and address
domestic violence and sexual assault. For example, organizations that provide services to
transgender survivors or train providers on best practices for serving transgender survivors may
have to fundamentally alter their programming or even suspend services for this at-risk community
in order to avoid losing federal funding.

b. Head Start

Head Start is a comprehensive early childhood education anti-poverty program administered by
the Department of Health and Human Services (HHS), begun in 1965 as part of President Lyndon
Johnson’s War on Poverty. Head Start programs have served millions of children and families for
60 years, including almost 800,000 in the last year for which data is available.?* Head Start was
created to expand opportunity to historically underserved communities and address unequal social
and economic conditions.” The program was designed to eradicate the causes of poverty by
encompassing not only education, but also nutrition, health care, social services, and parent
vocational training and employment opportunities.*°

Head Start is designed to lift economically disadvantaged children and their families®’ by
encouraging robust participation of families of enrolled children®® and by centering programming
on cultural responsiveness and community involvement, ensuring local investment in its
success.?’ Head Start associations serve some of the children with highest needs, who typically
have the most difficulty accessing services. Associations are specifically mandated to support
children who are dual language learners,>® who have disabilities,’! and who are experiencing

24 Office of Head Start, Services Snapshot, National All Programs (2024-2025),
https://headstart.gov/sites/default/files/PIR %20Links/A11%20Programs%20(2024-2025).pdf (last visited July 2,
2026).

25 Department of Health and Human Services, Head Start History, https://headstart.gov/about-us/article/head-start-
history (last updated Jan. 31, 2025).

26 Robert Cooke et al., Recommendations for a Head Start Program: Improving the Opportunity and Achievements
of the Children of the Poor (Feb. 19, 1965), https://headstart.gov/sites/default/files/pdf/cooke-report.pdf.

2742 U.S.C. § 9801.

28 Crystal R. Sanders, A Chance for Change: Head Start and Mississippi’s Black Freedom Struggle 2 (2016);
Economic Opportunity Act of 1964, Pub. L. No. 88-452, §202(a)(3), 78 Stat. 508, 516 (1964).

29 Administration for Children and Families, Head Start History (last updated Jan. 31, 2025),
https://headstart.gov/about-us/article/head-start-history.

3042 U.S.C. § 9836(a)(1)(B)(x).

3142 U.S.C. § 9836(a)(2)(B)(iv).
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homelessness.>? Head Start provides the children it serves with services specifically targeted to
meet their needs, which allows them to develop the social, cognitive, and academic skills to
succeed when they enter kindergarten and beyond.**

In recognition of the diverse needs of the communities the program was created to serve, Head
Start’s legal framework requires programs to implement diverse and equitable educational
programming and deliver developmentally, culturally, and linguistically appropriate learning
experiences.** If finalized, this rule would threaten the availability and integrity of Head Start
programs that comply with these statutory requirements. The rule falsely suggests that HHS has
the authority to terminate funding for these programs to the extent the agency sees them as
implicating the Anti-DEIA Provision. If HHS does so, programs could be forced to either forgo
federal funding or accept conditions that conflict with their core goals and statutory obligations.

HHS has already demonstrated its willingness to disrupt child care and early education funding
through legally suspect means. It has attempted to leverage anti-DEIA policies against Head Start
programs.®® It has also relied on nothing more than baseless accusations of fraud as a pretext to
freeze funding for child care programs in multiple states that the administration views as politically
hostile.*® A rule purporting to grant it even broader discretion with even less accountability would
embolden the agency to do so again. HHS’ patently illegal efforts in 2025 and 2026 to destabilize
and dismantle Head Start’s success in immigrant communities and other communities of
color threatens immense harm to those whose lives are improved by the program. Cuts to Head
Start infrastructure have already had ripple effects: Program closures have cut off life-changing
education and services for thousands of children and families, and this trend will only accelerate
under the proposed rule.’’

When Head Start programs are forced to close or reduce their programming, the
entire community is impacted by the stress imposed on an already strained child care system.
Head Start’s early childhood programs are a crucial component of child care supply across the
country. Without no-cost early educational programming from Head Start, thousands of families

3242 U.S.C. § 9840(a)(1)(B)(ii).

33 See, e.g. Martha J. Bailey et al., Prep School for Poor Kids: The Long-Run Impacts of Head Start on Human
Capital and Economic Self-Sufficiency, 111 AMERICAN ECONOMIC REVIEW 3963, 3997 (Dec. 2021),
https://doi.org/10.1257/acr.20181801; Myungkook Joo, Long-Term Effects of Head Start on Academic and School
Outcomes of Children in Persistent Poverty: Girls vs. Boys, 32 CHILDREN AND YOUTH SERVICES REVIEW 807 (June
2010), https://doi.org/10.1016/j.childyouth.2010.01.018; Hailey Gibbs, Head Start Is a Model for Supporting Child
and Family Mental Health (Dec. 2, 2025), https://www.americanprogress.org/article/head-start-is-a-model-for-
supporting-child-and-family-mental-health.

3445 CF.R. § 1302.30 (citing §§ 42 U.S.C. 9801 et seq.).

35 See, e.g., American Civil Liberties Union, Washington State Association of Head Start and Early Childhood
Assistance and Education Program et al. v. Robert F. Kennedy et al., https://www.aclu.org/cases/washington-state-
association-of-head-start-and-early-childhood-assistance-and-education-program-et-al-robert-f-kennedy-et-al (last
updated May 23, 2025).

36 Press Release, Child Care for Every Family Network, Child Care Movement Calls Out Trump Administration’s
Freeze of Child Care Funding: “Weaponizing Disinformation at the Expense of Families” (Jan. 2, 2026),
https://childcareforeveryfamily.org/press-release/child-care-movement-calls-out-trump-administrations-freeze-of-
child-care-funding-weaponizing-disinformation-at-the-expense-of-families.

37 Order Granting Motion for Preliminary Injunction at 18-19, Washington State Association of Head Start & Early
Childhood Assistance and Education Program v. Kennedy, C25-781-RSM (Sep. 11, 2025).
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will be funneled to apply for affordable child care subsidies, which are already under severe strain
with long waiting lists. In 2025, there were 225,500 children on waiting lists for child care
subsidies nationally, as child care subsidies cover only a fraction of eligible children because they
are not sufficiently funded to cover the true need.*® Without the help they need to afford child care,
families on waiting lists are confronted with difficult choices, struggling to pay for reliable, good-
quality child care while paying for other basic necessities, such as food and rent, or turning to low-
cost care that is not their preferred option.** Some families cannot afford child care at all, making
it impossible for parents, especially mothers, to work.*® Access gaps disproportionately affect
women of color, women with disabilities and low-income women: U.S. Census Bureau Household
Pulse Survey from between January and October 2024 showed that among respondents with
children under age 12 in their household, non-Hispanic Black women, Latinas, disabled women,
and those with lower household incomes were disproportionately likely to lack access to child care
and leave or lose jobs due to not having child care.*!

c. Workforce

The proposed rule would negatively impact funding streams that support equal opportunity in the
workplace for women and other populations that have faced historical barriers to employment.
These statutorily authorized and funded programs are lawful and nondiscriminatory, but the
administration has already targeted these programs as part of its attacks on diversity, equity,
inclusion, and accessibility. The proposed rule could further embolden agencies to terminate their
funding on the grounds that they constitute “unlawful DEIA.”

One example is the Women in Apprenticeship and Nontraditional Occupations (WANTO) grant
program, which is authorized by the Women in Apprenticeship and Nontraditional Occupations
Act and administered by the Department of Labor’s (DOL) Women’s Bureau.*? In enacting this
statute, Congress recognized the barriers women face in accessing jobs in certain fields and sought
“to encourage employment of women in apprenticeable occupations and nontraditional
occupations.”® To achieve this goal, WANTO grants fund organizations that provide technical
assistance and training to help employers support women in these occupations, and that provide
women with networks and other supports to increase retention.**

This funding is particularly important because although there has been steady growth in the
number of women working in nontraditional occupations like the skilled trades—in large part due
to programs like WANTO—women remain significantly underrepresented in these occupations,

38 Karen Shulman, Warning Signs: State Child Care Assistance Policies 2025 10 (May 20, 2026),
https://nwlc.org/wp-content/uploads/2026/05/State-of-Child-Care-2026-FINAL-WEB.pdf.

¥ Id.

40 KPMG, The Parental Work Disruption Index: A New Measure of the Childcare Crisis (Sep. 30,

2024), https://kpmg.com/us/en/articles/2024/september-2024-the-parental-work-disruption-index.html.

41 National Women’s Law Center, Child Care Problems Disproportionately Impacted Black Women, Latinas,
Disabled Women, and Those with Lower Household Incomes in 2024 1 (Dec. 2025), https:/nwlc.org/wp-
content/uploads/2025/12/Child-Care-Problems-Disproportionately-Impacted-Black-Women-Latinas-Disabled-
Women-and-Those-with-Lower-Household-Incomes-in-2024.pdf.

42 Pub. L. No. 102-530, 106 Stat 3465 § 2.

BId.

429 U.S.C. §2503.
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which tend to provide high pay and good benefits. In 2024, women made up only 4.3% of workers
in the construction trades.*> Programs like WANTO also help meet the growing demand for
workers in fields like construction.*®

While WANTO grants have been authorized and appropriated by Congress, this administration
has previously targeted WANTO funding as part of its efforts to eliminate so-called “unlawful
DEIA.” In May 2025, the DOL terminated 25 WANTO grants purportedly to avoid promoting
diversity, equity, and inclusion, and although DOL has since stated it would continue to issue
grants under the WANTO program, organizations could once again see their funding threatened
under the Anti-DEIA Provision of this proposed rule.*’

The loss of WANTO funding would have serious impacts for organizations doing critically
important work to help women access good jobs. When WANTO grants were suddenly terminated
in May 2025, organizations lost hundreds of thousands of dollars that they planned to use for job
training, internship programs, and apprenticeship programs. Without these funds, some of the
organizations would need to cancel programs altogether and make changes to their staffing.*®

NWLC works with organizations that support tradeswomen whose budgets rely on federal funding.
One organization dedicated to creating opportunities for women to enter high-wage employment
in the skilled trades receives about 40% of its annual budget from the federal government,
including WANTO and other DOL grants. This organization’s central mission is to advance equity
in these occupations. Under the proposed rule’s Anti-DEIA Provisions, this organization could be
forced to choose between losing nearly half its annual budget—which would require the
organization to repurpose other sources of funding, cut programs, and potentially lay off staff—or
fundamentally altering its entire mission and programming.

d. Health care

The proposed rule would jeopardize access to core health-related services and programs,
particularly for those who already face barriers to care, including women, women of color
specifically, and transgender people of all genders. The proposed rule would harm them several
times over: It threatens to defund health programs and services that they disproportionately rely
on, it imperils programs specifically tailored to their health-related needs, and it seeks to preclude
grantees from providing them with effective, comprehensive care with dignity and respect.

4 Institute for Women’s Policy Research, Numbers Matter: Women Working in Construction (Aug. 2025),
https://iwpr.org/wp-content/uploads/2025/08/W omen-in-Construction-QF 2025.pdf.

46 National Center for Construction Education and Research, Construction Employment Outlook (2024),
https://www.nccer.org/media/2024/05/2024-Construction-Employment-Outlook.pdf.

47 Lawrence Ukenye, Labor Department Terminates Dozens of Women’s Bureau Grants, POLITICO PRO (May 6,
2025), https://subscriber.politicopro.com/article/2025/05/1abor-department-terminates-dozens-of-womens-bureau-
grants-00332125.

4 Julianne McShane, DOGE Killed Dozens of Grants That Supported Women Workers, MOTHER JONES (May 7,
2026), https://www.motherjones.com/politics/2025/05/doge-womens-grant-construction-manufacturing-cancelled.
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i.  The proposed rule would affect critical programs promoting health and access to
care.

The proposed rule would impact numerous grants and funding streams integral to health care
access. These include programs that support communities with higher unmet needs, mitigate
provider shortages, promote education initiatives, and fund medical research. Grants allow state
and local public health agencies to carry out critical functions like disease monitoring and
prevention, emergency preparedness and response, and maintaining the infrastructure
undergirding the provision of care. The following are only a few examples of the vast number of
programs that the rule would affect:

Community Health Centers: Funded by the Human Resources and Services
Administration (HRSA), the network of nearly 1,400 community health centers offer
comprehensive primary care services—including preventive, dental, behavioral, and
supportive services—regardless of patients’ ability to pay.* Located in medically
underserved urban and rural areas, community health centers served 32 million patients in
2024, 90% of whom lived in low-income households.*’

Maternal health initiatives: HRSA and other HHS divisions fund initiatives that expand
access to prenatal and postpartum care and screening, maternal mortality reduction efforts,
outreach and public education, and community-engaged research.>!

Ryan White HIV/AIDS Program: As the largest federal program dedicated to HIV care,
the Ryan White program receives approximately $2.5 billion annually through HRSA.>
The program funds medical services, outreach, and support systems for people living with
HIV who do not have sufficient financial resources to access the care they need.>® It served
more than half a million clients in 2022, representing over half of all of those diagnosed
with HIV >* with 87% of clients living at or near the poverty line.>®

SAMHSA block grants: The Substance Abuse and Mental Health Services
Administration (SAMHSA) funds services that many would otherwise be unable to access,
including prevention, treatment, and recovery support.>®

4 Akash Pillai et al., Community Health Center Patients, Financing, and Services (Feb. 4, 2026),
https://www kff.org/medicaid/community-health-center-patients-financing-and-services/?entry=introduction-key-

takeaways.

0.

51 See Anne Morris Reid et al., Improving Maternal and Infant Health Through Multisector, Community-Driven
Partnerships (Dec. 3, 2024), https://www.commonwealthfund.org/publications/fund-reports/2024/dec/improving-
maternal-infant-health-community-partnerships.

52 Health Resources & Services Administration, Ryan White HIV/AIDS Program Funding,
https://ryanwhite.hrsa.gov/about/budget (last updated May 2026).

33 KFF, The Ryan White HIV/AIDS Program: The Basics (May 29, 2025), https://www kff.org/hiv-aids/the-ryan-
white-hiv-aids-program-the-basics.

4d.
3.

36 Substance Abuse and Mental Health Services Administration, Substance Use and Mental Health Block Grants,
https://www.samhsa.gov/grants/block-grants (last updated Aug. 16, 2024).
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ii. The impacted programs have outsized importance for those with unmet health
needs.

These benefits of federally funded health programs disproportionately reach those who face the
greatest unmet needs or barriers to accessing health-related services, including barriers related to
race, gender, and disability. Many are explicitly designed for such populations. For example, many
programs are specifically tailored for people with lower incomes, those experiencing uninsurance
or underinsurance, those with limited access to health providers, and communities that experience
higher disease prevalence or greater health disparities.

Women of color and other women facing multiple forms of discrimination—including disabled
women, those who are non-citizens, and transgender women—are more likely to be represented
among beneficiaries of these programs, as are women and transgender people overall. Data on
people of color across gender shows that nearly two-thirds (64%) of patients at community health
centers in 2024 were people of color, with Latine people making up 40% of all patients—twice
their share of the overall population.’” Nearly half (45%) of all Ryan White clients in 2022 were
Black, and transgender people made up 3% of clients,’® more than three times their share of the
U.S. population.>® Meeting the health-related needs of underserved communities is also integral
to many grantees’ missions. Many maternal health programs, for example, expressly aim to
improve access to care for Black women in order to reduce the stark racial disparities in maternal
morbidity and mortality,®® while Ryan White grantees focus on disparities in HIV transmission
and prevalence among cisgender and transgender women of color through funding streams like the
Minority AIDS Initiative.®!

This overrepresentation is driven in part by disparities in insurance status and income: Those who
are uninsured or underinsured and those experiencing poverty are more likely to be eligible for
many of these programs, and they are more likely to rely on these services due to a lack of
accessible alternatives. NWLC analysis of insurance status has revealed that over 12.2 million
women and girls were uninsured throughout 2024, with significant disparities by race and
citizenship status.®? While 4.4% of white, non-Hispanic women and girls were uninsured, that rate
was 15.6% among Latinas and 7.5% among Black women and girls.®> Meanwhile, 26.0% of
women and girls who were non-citizens were uninsured, nearly five times the rate of U.S.-born
women and girls (5.5%).%* A separate study found that transgender people were twice as likely as

57 Pillai et al., supra note 49.

8 KFF, supra note 53.

9 Jody L. Herman & Andrew R. Flores, How Many Adults and Youth Identify as Transgender in the United States 2
(Aug. 2025), https://williamsinstitute.law.ucla.edu/wp-content/uploads/Trans-Pop-Update-Aug-2025.pdf.

60 Reid et al., supra note 51.

! Human Resources & Service Administration, Ryan White HIV/AIDS Program Part F: Minority AIDS Initiative,
https://ryanwhite.hrsa.gov/about/parts-and-initiatives/part-f-minority-aids-initiative (last update Feb. 2022).

62 National Women’s Law Center, NWLC Resources on Poverty, Income, and Health Insurance in 2024 (Sep. 16,
2025), https:/nwlc.org/resource/nwlc-resources-on-poverty-income-and-health-insurance.

63
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cisgender, heterosexual people to be uninsured.® Similar trends can be seen in poverty rates:
NWLC analysis has demonstrated persistent disparities in poverty between women and men,
which are even more pronounced for Black women, Latinas, and families headed by single women
with children.®® Other studies have found that transgender people are far more likely than the
general population to experience poverty, with particularly high rates among transgender people
of color.?’

Those experiencing greater health disparities are also more likely to rely on federally funded
programs due to unmet needs, including programs established to serve people with specific
conditions. Maternal health initiatives offer one such example: Black women are more than three
times more likely than white women to die from pregnancy-related causes and are at significantly
higher risk for severe maternal morbidity.®® Cisgender and transgender women of color,
particularly Black women, also have elevated needs for HIV care. They are not only more likely
to be living with HIV but also face greater barriers to accessing care and worse health outcomes.
Among cisgender women, Black women—who make up 13% of women in the United States—
accounted for 50% of HIV diagnoses among women in 2022 and 57% of deaths among women
diagnosed with HIV.% Transgender women are estimated to be more than 34 times more likely to
be living with HIV than other adults of reproductive age,’® with one study by the Centers for
Disease Control and Prevention finding that approximately 42% of transgender women who were
surveyed—and 66% of Black transgender women—tested positive for HIV.”!

i1i. Losing federal funding could devastate these programs and the people they serve.

The proposed rule could result in a disastrous loss of federal funding for health programs and
services. Some grantees seeking to effectively meet the needs of the communities they serve may
be deemed to be out of compliance with the grant conditions and may consequently be denied
funding or have an existing grant terminated. Others, especially those whose mission or program
design is inextricably bound in a commitment to equity, may be shut out of the application process
entirely. Yet others may be unable to take the risk of the commitment involved in establishing or
providing services if their funding cannot be guaranteed for the duration of the grant period. All

%5 Haley Norris, LGBTQI+ People Are Underinsured and Experience Health Insurance Discrimination in Key Areas
(June 30, 2025), https://www.americanprogress.org/article/lgbtqi-people-are-underinsured-and-experience-health-
insurance-discrimination-in-key-areas.

% National Women’s Law Center, supra note 62.

%7 See Sandy E. James et al., Early Insights: A Report of the 2022 U.S. Transgender Survey 21 (Feb. 2024),
https://transequality.org/sites/default/files/2024-02/2022%20USTS%20Early%20Insights%20Report FINAL.pdf;
M. V. Lee Badgett, LGBT Poverty in the United States 14 (Oct. 2019), https://williamsinstitute.law.ucla.edu/wp-
content/uploads/National-LGBT-Poverty-Oct-2019.pdf.

%8 Latoya Hill et al., Racial Disparities in Maternal and Infant Health: Current Status and Key Issues (Dec. 3,
2025), https://www.kff.org/racial-equity-and-health-policy/racial-disparities-in-maternal-and-infant-health-current-
status-and-key-issues.

% KFF, The Impact of HIV on Women in the United States (Dec. 16, 2024), https://www.kff.org/hiv-aids/the-impact-
of-hiv-on-women-in-the-united-states.

70 Marc A. Pitasi et al., HIV Testing and Linkage to Care Among Transgender Women Who Have Sex with Men: 23
U.S. Cities, 24 AIDS AND BEHAVIOR 2442 (Aug. 2020), https://doi.org/10.1007/s10461-020-02804-6.

"I Centers for Disease Control & Prevention, HIV Infection Among Transgender Women — Seven U.S. Cities, 2019—
2020, 71 MORBIDITY & MORTALITY WEEKLY REPORT 1 (2022).
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of these scenarios could threaten the stability and operations of health programs and providers and
result in loss of care for those who need it—with the communities who disproportionately rely on
federally funded programs being hardest hit.

Community health centers provide one example of how the loss of federal funding can impact
essential services. In 2024, federal funding represented approximately 83% of their revenue, a
proportion that alternative sources of funding cannot replace.”> Community health centers often
treat patients whose care is reimbursed at low rates—such as Medicaid enrollees, who made up
49% of their patients in 2024—or whose care is not reimbursed at all, as is the case for the 18% of
patients who were uninsured.”> Many operate on thin margins with little or no financial reserves
to fall back on; others do not even have enough funding to cover their needs. Nationally,
community health centers /ost money in 2024, as operating costs outstripped revenues and led to
overall net margins of -2.1%."*

The loss of federal funding would therefore be an existential threat to many community health
centers. Even a brief pause in federal funding could force them to halt services. And while the
proposed rule would not directly impact Medicaid and private insurance reimbursements, it would
affect funding for the basic prerequisites to reimbursable services, such as clinical staff, care
coordinators, outreach workers, language interpretation, and other needs that cannot be sustained
through insurance reimbursements. And the rule would affect the funding community health
centers rely on to provide uncompensated services for patients who are uninsured or whose
insurance does not cover the care they need.

Such entities may be forced to cut services, close locations, or reduce clinic hours; lengthen
waitlists; freeze hiring or lay off staff; eliminate nonbillable support services, care navigation, and
outreach; and restrict care for uninsured patients. In turn, patients may be forced to delay or forgo
treatment and preventive care or seek care only after a condition has advanced. Patients with fewer
options for timely, affordable care may also rely on emergency departments more frequently,
where they receive lower quality care, have fewer options for late-stage interventions, and
experience poorer health outcomes.” Since those more likely to rely on providers like community
health centers—including women of color, women with low incomes, LGBTQIA+ people, non-
citizens, and those who are uninsured—also face numerous existing health disparities, the rule
could exacerbate those disparities even further.

Medicaid programs provide another example of the impacts of loss of federal funding. The
proposed rule would reach numerous grants that make reimbursable Medicaid benefits effective
and accessible. Discretionary grants allocated by the Centers for Medicare and Medicaid Services
(CMS) support the provision of care for enrollees, the preservation and expansion of provider
availability, and Medicaid agencies’ operational needs. The Money Follows the Person

72 Pillai et al., supra note 49.

BId.

"“Id.

75 See, e.g., Hamid Reza Rasouli et al., Qutcomes of Crowding in Emergency Departments; a Systematic Review, 7
ARCHIVES OF ACADEMIC EMERGENCY MEDICAID €52 (Aug. 28, 2019),
https://pmc.ncbi.nlm.nih.gov/articles/PMC6785211.
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demonstration, for example, issues grants that help disabled people move from institutional
settings to home-based care, improving their quality of life and health outcomes, reducing isolation
from community, and making it more possible for them to receive person-centered, self-directed
services.”® CMS grants also help states improve continuity of care for beneficiaries following
incarceration’” and connect children to health care services at school.”®

CMS could rely on this rule to suspend or terminate funding for state Medicaid for any number of
reasons: A state that provides outreach and navigation services for communities facing barriers to
enrollment or that seeks to improve nondiscriminatory program administration could be accused
of violating the Anti-DEIA and Gender Provisions. Medicaid programs could be deemed
noncompliant with the Transgender Youth Provision if their operations support coverage of health
care for transgender people under the age of 19, or even if they simply acknowledge those
enrollees’ transition or gender-related needs, like by updating their systems after a name change.
In fact, supporting transgender people of any age in this manner could be treated as a violation of
the Gender Provision. Or CMS may use its expanded discretion to assert that a state’s Medicaid
operations are inconsistent with the national interest or agency priorities—leaving states with few
options for redress even when those assertions are groundless or pretexts for politically motivated
funding decisions. If funding is withdrawn, Medicaid agencies may be unable to maintain the
critical components of their program infrastructure described above.

This loss could turn the benefits that Medicaid enrollees are entitled to into a hollow promise:
Medicaid benefits would be legally available on paper, but the systems needed to deliver services
and enable patients to access them would deteriorate. For example, loss of discretionary funding
would reduce administrative capacity for state agencies, who use grants for program oversight,
quality monitoring, protecting beneficiaries from fraud, and maintenance of data systems. State
and local organizations rely on federal funding for eligibility outreach, enrollment and renewal
assistance, and navigator programs—resources that are critical for ensuring that eligible
individuals can enroll or maintain coverage and that will become even more critical as states
implement recently mandated work requirements.” If providers serving large Medicaid
populations—such as community health centers, rural clinics, safety-net hospitals, and behavioral
health providers—Ilose federal funding, they may need to stop accepting new Medicaid patients,

76 Centers for Medicare & Medicaid Services, Money Follows the Person, https://www.medicaid.gov/medicaid/long-
term-services-supports/money-follows-person (last visited July 4, 2026); Joe Caldwell et al., Home and Community-
Based Services Improve Outcomes While Reducing Costs 3 (Apr. 2026), https://heller.brandeis.edu/community-
living-policy/research-policy/publications/pdfs/briefs/hcbs-improve-outcomes-and-reduce-costs.pdf.

77 Centers for Medicare & Medicaid Services, State Planning Grants to Promote Continuity of Care for Medicaid &
CHIP Beneficiaries Following Incarceration, https://www.medicaid.gov/medicaid/benefits/reentry-services-for-
incarcerated-individuals/state-planning-grants-promote-continuity-of-care-for-medicaid-chip-beneficiaries-
following-incarceration (last visited July 4, 2026).

8 See, e.g., Centers for Medicare & Medicaid Services, CMS Awards School-Based Services Grants to 18 States,
https://www.medicaid.gov/resources-for-states/medicaid-state-technical-assistance/medicaid-and-school-based-
services/grants (last visited July 4, 2026).

7 See Matthew Buettgens et al., Projected Reductions in Medicaid Expansion Enrollment Under OBBBA’s Work
Requirements and Six-Month Redeterminations (Mar. 25, 2026),
https://www.urban.org/research/publication/projected-reductions-medicaid-expansion-enrollment-under-obbbas-
work; David Macheldt, Medicaid Work Requirements: Mitigating Harm Through Implementation (Dec. 1, 2025),
https://healthlaw.org/resource/medicaid-work-requirements-mitigating-harm-through-implementation.
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reduce capacity, and shut down facilities or services. In effective, this would cut many enrollees
off from care regardless of whether federal funding reimburses that care.

When Medicaid programs cannot fulfill their purpose, the harm would ultimately fall on enrollees,
disproportionately made up of women, people of color, disabled people, and LGBTQIA+ people.
Women consistently make up the majority of Medicaid enrollees, representing 57% in 2024, a
total of over 17.5 million women nationwide.®’ Non-Hispanic Black people and Latine people
represent a higher proportion of Medicaid enrollees compared to their share of the general
population,®! while LGBTQIA+ people—especially lesbian and bisexual women and transgender
people—are substantially more likely than non-LGBTQIA+ people to be enrolled.®?> And one-third
of Medicaid enrollees have a self-reported disability, over twice the rate in the general
population.®® National data indicates that this outsized representation is even more pronounced for
individuals who hold more than one of these identities, such as women of color.®* Medicaid
enrollees thus tend to belong to the same communities this proposed rule would harm through
other provisions, adding yet another layer of negative impacts.

iv. The funding conditions in the proposed rule conflict with many grantees’ missions
and services.

Even when grantees do receive federal funding, the proposed rule seeks to condition that funding
on compliance with the administration’s anti-equity ideologies. The Anti-DEIA, Gender, and
Transgender Youth Provisions and the prohibition of disparate impact principles all conflict with
grantees’ ability to provide necessary services in a manner that meets the needs of program
beneficiaries and patients. Complying with these conditions could impact grantees’ ability to
provide health services and programs tailored to underserved communities. Grantees may be
unable to provide care according to medical standards and ethical obligations and integrate the full
range of patients’ health-related needs into their care. They may be unable to fully account for
social determinants of health in their program operations, patient treatment plans, and public
awareness initiatives, or to provide patients with resources responsive to structural barriers they
may face to accessing care. And the funding conditions would likely conflict with their ability to
identify, prevent, and rectify discrimination, exclusion, and mistreatment in their programs.

The Gender Provision and the disparate impact prohibition both illustrate the impacts the proposed
conditions could have on grantees and the people they serve.

80 Kaiser Family Foundation, Distribution of Adults Ages 19—64 with Medicaid by Sex,
https://www.kff.org/medicaid/state-indicator/medicaid-distribution-adults-19-64-by-sex (last visited July 12, 2026).
81 Centers for Medicare & Medicaid Services, Race and Ethnicity of the National Medicaid and CHIP Population in
2020 2 (Aug. 2023), https://www.medicaid.gov/sites/default/files/2023-08/2020-race-etncity-data-brf.pdf.

82 Brad Sears et al., LGBT Adults with Medicaid as Their Primary Source of Health Insurance 4 (May 2025),
https://williamsinstitute.law.ucla.edu/wp-content/uploads/Medicaid-LGBT-May-2025.pdf.

8 State Health & Value Strategies, Collection of Self-Reported Disability Data in Medicaid Applications: A Fifty-
State Review of the Current Landscape 1 (Jan. 2024), https://shvs.org/wp-content/uploads/2024/01/Collection-of-
Self-Reported-Disability-Data-in-Medicaid-Applications_ SHVS.pdf.

8 See, e.g., National Partnership for Women and Families, From Maternal Health to Long-Term Care: Medicaid Is
Vital for Women'’s Lifelong Health 1 (Dec. 2024), https://nationalpartnership.org/wp-content/uploads/medicaid-vital-
for-womens-lifelong-health.pdf.
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Gender Provision: Treating patients with fairness, dignity, and respect is a self-evident
prerequisite to meeting their health-related needs, but the Gender Provision suggests that grantees
are prohibited from doing so when it comes to transgender people. As written, it could preclude
grantees from adopting policies that prevent mistreatment of transgender people; providing them
with care that addresses their gender-related health needs; integrating gender-related care they may
be receiving from other providers when treating other conditions; and accounting for social
determinants of health or barriers to care they may face if doing so implicates their gender. Indeed,
it suggests that a grantee may not even be permitted to acknowledge and respect the mere fact a
patient is transgender. Barriers to comprehensive, integrated care would be even further
compounded by the Transgender Y outh Provision, which targets policies that support the transition
of people under the age of 19, including transition-related health care. Additionally, the expansive
language of the Gender Provision suggests that providers would be similarly unable to recognize
the existence of intersex traits, potentially preventing intersex people from receiving equitable care
that meets the full scope of their health-related needs.

When providers and other grantees cannot offer respectful, comprehensive care to transgender and
intersex individuals, that comes at the expense of those patients’ health and wellbeing. Transgender
and intersex people already face pervasive mistreatment and discrimination in health care, often
leading them to avoid seeking necessary care.®® The proposed rule would compound this problem.
If patients find that their providers or health programs are unable to meet their basic health needs
or treat them with dignity, they are more likely to disengage from existing care or avoid it in the
future, ultimately resulting in worse health outcomes. A study by the Centers for Disease Control
and Prevention (CDC) on HIV treatment and prevention among transgender women offers an
example of the downstream effects on patients’ health: When transgender women did not have a
provider with whom they were comfortable discussing gender-related health needs, they were less
likely to engage in testing, pre-exposure prophylaxis, and treatment, and they experienced worse
viral suppression and other clinical outcomes.®¢

The breadth and ambiguity of the Gender Provision could make grantees hesitant to accept
transgender patients at all. This administration’s aggressive tactics—including funding rescissions,
baseless investigations, threats of criminal penalties, subpoenas for sensitive patient data, and
harassment—have already deterred many providers from treating transgender patients, even in
situations when no law requires them to refuse care.’’ This proposed rule represents a massive

8 See Ankit Rastogi et al., Health and Wellbeing: A Report of the 2022 U.S. Transgender Survey 30 (June 2025),
https://transequality.org/sites/default/files/2025-06/USTS_2022Health%26WellbeingReport WEB.pdf; Caleb
Smith, The Intersex Community Faced Significant Barriers and Challenges in 2024 (June 25, 2025),
https://www.americanprogress.org/article/the-intersex-community-faced-significant-barriers-and-challenges-in-
2024.

8 Kathryn Lee et. al., Factors Associated with Use of HIV Prevention and Health Care Among Transgender Women
— Seven Urban Area, 2019-2020, MORBIDITY & MORTALITY WEEKLY REPORT 673, 673—79 (2022),
https://doi.org/10.15585/mmwr.mm7120al.

87 See, e.g., Orion Rummler, DOJ, HHS, FTC, FDA: The Alphabet Soup of Efforts to Restrict Gender-Affirming
Care, THE 19TH (July 6, 2026), https://19thnews.org/2026/07/gender-affirming-care-government-restrictions; Emma
Chin et al., The New Policy Pathways Anti-Trans Policymakers Are Using to Intensify & Nationalize Attacks on
Gender-Affirming Care (Sep. 9, 2025), https://southernequality.org/wp-content/uploads/2025/09/2025-Policy-Brief-
Attacks-on-Gender-Affirming-Care-1.pdf; Selena Simmons-Duffins, Trump Pushes an End to Medical Care for
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escalation of those threats. Providers facing intensifying risks would be more likely to postpone
necessary and even urgent care in order to await approval from in-house counsel, seek outside
legal advice, or otherwise determine the permissibility of treating a transgender patient in each
individual instance. Those risks may prompt some providers to simply turn away transgender and
intersex patients, regardless of their gender-related needs or the specific health services they are
seeking. These patients would need to scramble to find an alternative provider. If they are unable
to find one, this delay could turn into a complete denial of care—an outcome that has become more
likely as the pool of available providers continues to shrink in the face mounting attacks by federal
and state governments.®® This proposed rule would magnify that crisis.

Disparate Impact Prohibition: The proposed rule’s characterization of disparate impact does not
reflect the relevant legal standard under longstanding interpretations of civil rights law or its
accepted meaning in any other context, but OMB appears ready to employ its contrived definition
to target every recognition of disparities based on race or gender, among other characteristics. In
addition to targeting legal protections and enforcement efforts implicating disparate impact
discrimination, the proposed rule seeks to limit attempts to study or address the disparate impacts
of a range of factors on the health of individuals in medical care and research. But race and gender
can be meaningful drivers of differences in the health services people can access, the quality of
care they receive, and their health outcomes, even in the absence of a facially discriminatory policy
or discriminatory intent. Gender differences in treatment for cardiovascular disease offer one
example. Clinical research and medical education have historically centered on cardiovascular
disease in men, even though it typically presents differently among women. This helps explain
why a provider may fail to diagnose or treat women for heart conditions even if they believe they
are providing nondiscriminatory treatment in accordance with medical standards®® and why
women are more likely to die from cardiovascular events than men.”® Disparate impact principles
thus help guide interventions to improve care, research, and provider education. But the proposed
rule suggests that a hospital, for example, would be unable to use its grant funding to address
gender-based gaps in its provision of cardiovascular care unless it limits its inquiry to identifying
policies that on their face treat men and women differently or to probing individual staff members’
intent to discriminate on the basis of sex. And it suggests that an outreach or public education
program seeking to improve access to cardiovascular care for women may be disqualified from
federal grants if its work seeks to remedy the gaps in care that women experience because their
cardiovascular health needs are not as widely understood.

Transgender Youth Nationally, NPR (Oct. 30, 2025), https://www.npr.org/sections/shots-health-
news/2025/10/30/nx-s1-5588655/transgender-trump-medicare-medicaid-gender-affirming-care; Theresa Gaffney,
Amid Federal Pressure, More Hospitals Stop Gender-Affirming Care for Minors, STAT NEWS (Feb. 5, 2026),
https://www.statnews.com/2026/02/05/hospitals-stop-gender-care-minors-trump-administration-pressure.

88 See, e.g., Rummler, supra note 87; Theresa Gaffney, supra note 87; Luca Borah et al., State Restrictions and
Geographic Access to Gender-Affirming Care for Transgender Youth, 330 JAMA 375 (July 25, 2023),
http://doi.org/10.1001/jama.2023.11299.

8 Amy Huebschmann & Judith Regensteiner, Women Are at a Higher Risk of Dying from Heart Disease — in Part
Because Doctors Don’t Take Major Sex and Gender Differences into Account (Nov. 12, 2025),
https://jheor.org/post/2779-women-are-at-a-higher-risk-of-dying-from-heart-disease-in-part-because-doctors-don-t-
take-major-sex-and-gender-differences-into-account.
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Efforts to remedy racial or gender-based disparate impacts in health outcomes help address gaps
in health care that may not be motivated by discriminatory intent and may be intertwined with
multiple structural factors. Approaches seeking to identify and address disparate impacts based on
race and gender provide a complement to the necessary work of identifying, remedying, and
ensuring redress for intentional discrimination by providers. Health programs, researchers,
community organizations, and patients will be harmed if OMB is successful in prohibiting
consideration of these basic principles.

e. FEducation

If finalized, this rule would significantly impair schools’ ability to provide basic education services
for our nation’s most vulnerable students. The Anti-DEIA Provision is written so vaguely that it
could be interpreted to prohibit schools from offering books, classes, events, or degree programs
focused on Black, Latine, Asian, Indigenous, or women’s histories—even at a Bureau of Indian
Education school, Historically Black College or University (HBCU), Tribal College or University
(TCU), Minority Serving Institution (MSI), or women’s college. The Gender and Transgender
Youth Provisions could punish schools for using transgender children’s names and pronouns (even
at their parents’ request) or maintaining transgender-inclusive policies even in extracurricular
activities like math or chess competitions that could not possibly raise the current administration’s
“safety” concerns.”! Moreover, the rule’s prohibitions against DEIA, transgender inclusion,
migrant inclusion, and disparate impact analysis directly conflict with many grants’
congressionally mandated uses to ensure educational equity and reduce educational disparities
among vulnerable groups of students, as detailed further below. Schools would be forced to either
accept conditions that run counter to their missions and values and that may conflict with federal
and state non-discrimination laws or to accept the risk of being deemed out of compliance with the
rule’s numerous discriminatory, vague, and unworkable provisions.

As of this writing, the administration is already currently withholding more than $2 billion for
education that Congress approved for allocation in February 2026.°> This rule would give the
administration an additional weapon to enact its harmful ideological agenda. The result would be
devastating and far-reaching impacts on students’ educational outcomes across K-12 schools and
institutions of higher education.

i.  This rule would threaten all Department of Education grants, including formula
grants.

All Department of Education grantees—including schools that receive critical formula grants,
which are intended to support educational equity and specific student populations—would be
subject to discretionary enforcement and termination based on this vague rule. For example, by
adding consideration of whether a grantee has engaged in any activities deemed “inconsistent”
with the administration’s interpretation of federal civil rights laws or maintained an “affiliation”

91 See Proposed Rule, 91 Fed. Reg. at 32,219, 32,221.

92 Mark Lieberman, White House Blocks $2 Billion for Education: See All the Affected Programs, EDUCATION
WEEK (May 21, 2026; updated June 1, 2026), https://www.edweek.org/policy-politics/white-house-blocks-2-billion-
for-education-see-all-the-affected-programs/2026/05.
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with any organization whose activities are deemed by the administration to “undermine...national
security,” the proposed rule converts Section 200.206(b) from a risk mitigation mechanism to a
tool of coercion, allowing the agency to unilaterally impose conditions on funding not authorized
by statute.”> For instance, the rule’s preamble indicates that merely requiring teachers to
demonstrate “cultural competence” could be considered a violation of civil rights laws by this
administration.”* Similarly, merely identifying as “anti-fascis[t]” could be considered a threat to
“national security” by this administration,”® and neither the rule nor its preamble clarifies how
“affiliation” should be interpreted in this context. In addition, under Sections 200.339 and 200.340,
if a grant recipient is deemed to be out of compliance with the administration’s interpretation of
the law or grant conditions, it could have its funding suspended or terminated.”®

Low-income children and their schoolmates would be most immediately affected by the
suspension or termination of formula grants issued under Title I, Part A of the Elementary and
Secondary Education Act,”” which totaled $18.4 billion in FY 2026—the single largest source of
Education Department funding for school districts.”® Congress created Title 1 grants with the
express purpose of ensuring that all students can receive “a fair, equitable, and high-quality
education.” Title I grants fund not only vital education services for children from low-income
families but also schoolwide programs for all children—regardless of income—in schools where
the percentage of low-income students is 40% or higher.!”’ Low-income private school children
who reside in a Title I school’s attendance area are also eligible for Title I services.'?! These funds
benefit 26 million students in nearly 90% of school districts nationwide, with 95% of Title I
schools using the funding to operate schoolwide programs for students of all income levels.!*? In
past years, Title I funding has significantly reduced educational achievement gaps, including
achieving 10% increases in reading and math proficiency'® and supporting up to 200,000 K-12
teaching positions nationwide.!® This rule would force Title I schools to either severely limit their
uses of Title I funds or risk losing these funds and thus jeopardizing academic outcomes for their
low-income students and—for most grantees—all of their students.

% Proposed Rule, 91 Fed. Reg. at 32,249-50 (to be codified at 2 C.F.R. §§ 200.206(b)(1), 200.206(b)(2)(vii)—(viii)).
% Id. at 32,220 (citing “July 2025 DOJ Guidance” for “illustrative examples™); see also Memorandum from the
Attorney General, Re: Guidance for Recipients of Federal Funding Regarding Unlawful Discrimination 5 (July 29,
2025), https://www.justice.gov/ag/media/1409486/dl

9 White House, Fact Sheet: President Donald J. Trump Develops New Strategy to Counter Domestic Terrorism and
Organized Political Violence (Sep. 25, 2025), https://www.whitehouse.gov/fact-sheets/2025/09/fact-sheet-president-
donald-j-trump-develops-new-strategy-to-counter-domestic-terrorism-and-organized-political-violence.

% Proposed Rule, 91 Fed. Reg. at 32,258 (to be codified at 2 C.F.R. §§ 200.339, 200.340(a)(1)).

97 AN4Ed, Title I At-A-Glance 1 (2023), https:/all4ed.org/wp-content/uploads/2023/01/Title-I-At-A-Glance.pdf.

%8 Departments of Labor, Health & Human Services, Education, & Related Agencies, Appropriations Act, 2026:
Joint Explanatory Statement 200, https://www.appropriations.senate.gov/download/fy26-lhhs-jes [hereinafter JES].
220 U.S.C. § 6301.

100 Congressional Research Services, ESEA Title I-A Formulas: A Primer 1,7 (Sept. 19, 2023),
https://www.congress.gov/crs_external_products/R/PDF/R47702/R47702.2.pdf.

101 Jd. at 7-8; 20 U.S.C. § 6320.

102 National Education Association, Protect Federal Funding: Title I (June 20, 2025), https://www.nea.org/resource-
library/protect-federal-funding-title-i.

103 Samantha James, The Impact of Title I Funding on Local School Programs (Mar. 17, 2025),
https://educationwalkthrough.com/title-i-funding.

104 National Education Association, supra note 102.

22


https://www.justice.gov/ag/media/1409486/dl
https://www.whitehouse.gov/fact-sheets/2025/09/fact-sheet-president-donald-j-trump-develops-new-strategy-to-counter-domestic-terrorism-and-organized-political-violence
https://www.whitehouse.gov/fact-sheets/2025/09/fact-sheet-president-donald-j-trump-develops-new-strategy-to-counter-domestic-terrorism-and-organized-political-violence
https://all4ed.org/wp-content/uploads/2023/01/Title-I-At-A-Glance.pdf
https://www.appropriations.senate.gov/download/fy26-lhhs-jes
https://www.congress.gov/crs_external_products/R/PDF/R47702/R47702.2.pdf
https://www.nea.org/resource-library/protect-federal-funding-title-i
https://www.nea.org/resource-library/protect-federal-funding-title-i
https://educationwalkthrough.com/title-i-funding

Disabled students would also be greatly harmed by the loss of formula grants under the Individuals
with Disabilities Education Act (IDEA) and the Rehabilitation Services program, which provided
$15.2 billion and $4.5 billion, respectively, in FY 2026 to support disabled children and those
training to provide rehabilitation services for disabled people.!?® Congress explicitly created these
grants to ensure a “more equitable allocation of resources”!% for disabled children and ensure their
“full inclusion'"" in all parts of our society. Rehabilitation Services grants benefit at least 1 million
disabled students who are served under the Rehabilitation Act of 1973.!% IDEA grants fund
educational services for disabled children from infancy through high school, including 7.6 million
disabled children in public schools (comprising 15% of total public K-12 enrollment).!® Depriving
disabled students of these critical services, like one-on-one tutoring and speech and occupational
therapy, would exacerbate existing educational inequities, including for disabled girls of color. For
example, disabled girls are already more likely to be chronically absent!'? and less likely to pursue
postsecondary opportunities'!! than disabled boys and non-disabled children. Disabled girls are
also three times more likely—and Black and multiracial disabled girls are more than six times
more likely—than non-disabled girls to receive an out-of-school suspension.'!? The loss of IDEA
and Rehabilitation Services grants under this rule would be tremendously destabilizing to all
disabled children, with particular impacts on disabled girls overall and disabled girls of color—
and even more so because the IDEA is already an unfunded mandate, with federal funds covering
only 15% of per-pupil expenditure for eligible students.'!3

Children who are rural, migrant, high-achieving, low-income, homeless, disabled, Black, brown,
and/or Indigenous would also be harmed by the suspension or termination of numerous formula
grants under the School Improvement, Innovation and Improvement, Indian Education, and Safe
Schools and Citizenship Education programs, which totaled $7.6 billion in FY 2026.!'* For
example, Rural Education Achievement Program (REAP) grants are the only grants dedicated
solely to the 9 million students who attend rural K-12 schools (which represent 28% of all U.S.
K-12 schools)!'> and can be used for a wide variety of purposes, including to provide an
“equitable” education for low-income students, “minority students,” and “English learners,” and
immigrant children.”''® These grants are particularly important to schools in the South and West

105 JES, supra note 98, at 203-04.

10620 U.S.C. § 1400 (IDEA) (emphasis added).

10729 U.S.C. § 701 (Rehabilitation Act) (emphasis added).

108 Karen Schulman et al., Let Her Learn: Stopping School Pushout for Girls with Disabilities 3 (2017),
https://nwlc.org/wp-content/uploads/2017/04/Final_nwlc_Gates GirlsWithDisabilities-1.pdf.

109 William J. Slotnik & Robert Pecot, Uncertain Future of IDEA Law Puts Students with Disabilities at Risk,
EDSOURCE (Oct. 1, 2025), https://edsource.org/2025/idea-future-students-disabilities/741821.

10 Schulman et al., supra note 108, at 8.

"1 Id. at 10.

12 1d. at5.

113 Slotnik & Pecot, supra note 109.

114 JES, supra note 98, at 201-03.

115 Tara Thomas, Rural Education Achievement Program (REAP) Survey Report 4-8 (Nov. 14, 2023),
https://www.aasa.org/docs/default-source/resources/reports/rural-education-achievement-program-survey-report.pdf.
116 20 U.S.C. § 7345a(a) (enabling schools to carry out activities authorized under Title I-A, Title II-A, Title III, and
Title IV-B) (emphasis added). See also 20 U.S.C. § 6301 (Title I-A’s purpose is to provide an “equitable” education
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where many rural counties are majority people of color.'!'” In addition, Jacob Javits grants serve
about 3 million''® “gifted and talented” students, with Congress giving the “highest priority” to
projects that identify children who are excluded by “traditional assessment methods,” including
“English learners” and “children with disabilities.”''” McKinney-Vento grants serve 1.3 million
homeless children, including unaccompanied children, ensuring their equal access to school
programs, including enrollment, meals, transportation, extracurriculars, and college readiness
programs.'?° These funds are especially important for gender equity in education, given that 75%
of youth who run away from or are forced out of their homes are girls, and homeless girls are three
times more likely to be suspended or expelled from school than housed girls.'?! Indian Education
formula grants support 183 Bureau of Indian Education schools serving 46,000 Indigenous
children, providing funding for devices, internet, facilities upgrades, and other necessary
resources.'?

Some K-12 grants would be at especial risk under this rule because they are already under attack.
In 2025, this administration abruptly withheld $6.8 billion in grants one day before the funds were
legally required to be allocated, sending thousands of school districts scrambling to cover the
shortfall'?®* before it reversed course.'** These endangered grants are critical to millions of
children: Migrant Education and English Language Acquisition grants serve over 5.3 million
children (of whom 70% are U.S. citizens'?®), who comprise 10.6% of all public K-12 students and
are one of the fastest growing student groups in the nation.'?® Nita Lowey grants fund before-
school, afterschool, and summer programs for 1.4 million children and their families in over

targets “English learners” and “immigrant children); 20 U.S.C. § 7175(a)(6) (Title IV-B funds can be used to target
“English learners”).

7 DW Rowlands & Hanna Love, Mapping Rural America’s Diversity and Demographic Change (Sep. 28, 2021),
https://www.brookings.edu/articles/mapping-rural-americas-diversity-and-demographic-change.

118 National Association for Gifted Children, Frequently Asked Questions about Gifted Education
https://www.nagc.org/frequently-asked-questions-about-gifted-education (last visited July 8, 2026) (estimating that
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11920 U.S.C. §§ 7294(a), (f).
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supports/754130.
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content/uploads/2025/10/Research-Evidence-Against-Dismantling-ED-English-Learners.pdf.

24



https://www.brookings.edu/articles/mapping-rural-americas-diversity-and-demographic-change
https://www.nagc.org/frequently-asked-questions-about-gifted-education
https://nche.ed.gov/wp-content/uploads/2025/09/NCHE_McKinney-Vento_101_Understanding_and_Implementing_the_Law_2025.pdf
https://nche.ed.gov/wp-content/uploads/2025/09/NCHE_McKinney-Vento_101_Understanding_and_Implementing_the_Law_2025.pdf
https://nwlc.org/wp-content/uploads/2017/04/Final_nwlc_Gates_Homeless-1.pdf
https://www.bia.gov/education
https://www.edweek.org/policy-politics/trump-tells-states-hes-holding-back-6-8-billion-for-schools/2025/06
https://www.k12dive.com/news/trump-administration-release-5-billion-for-k-12-English-learners-academic-supports/754130
https://www.k12dive.com/news/trump-administration-release-5-billion-for-k-12-English-learners-academic-supports/754130
https://edlawcenter.org/wp-content/uploads/2026/01/Talking-Points-for-Advocates.pdf
https://edlawcenter.org/wp-content/uploads/2025/10/Research-Evidence-Against-Dismantling-ED-English-Learners.pdf
https://edlawcenter.org/wp-content/uploads/2025/10/Research-Evidence-Against-Dismantling-ED-English-Learners.pdf

10,000 community learning centers nationwide'?’ (75% of whom are people of color),!?® with
attendees overwhelmingly achieving higher attendance, class participation, reading and math
proficiency, and promotion to the next grade.'?’ Supporting Effective Instruction grants expressly
target “low-income and minority students”'** and enable school districts to reduce class sizes and
increase teacher retention'*! in all 50 states, D.C., and Puerto Rico.'*? Student Support and
Academic Enrichment grants are authorized to target “female students, minority students, English
learners, children with disabilities,” and others who are “underrepresented” in the arts, music,
science, technology, math, and other enriching subjects.!** This rule puts all of these programs at
risk and conflicts with many of these grants’ statutorily mandated purposes, threatening
educational access for millions of children.

Career, technical, and adult students—including girls and women, students of color, and
immigrants—would suffer as well. Across the nation, 11.9 million secondary and postsecondary
students'®* participate in career and technical education (CTE) programs, which received $1.4
billion in formula grants in FY 2026'% and may be used to target “underrepresented” students,
including “female students,” “minority students,” and “English learners.”!*® CTE programs have
been shown to have a statistically significant positive effect on students’ academic achievement,
completion rates, employability skills, and college readiness.!*” These programs remain vital for
girls and women in particular, given that women continue to be significantly underrepresented in
male-dominated fields like manufacturing (29%), transportation and utilities (25%), and
construction (11%)."*® In addition, over 1 million adult education students'*” rely on literacy,

127 Afterschool Alliance, 21st Century Community Learning Centers,

https://www.afterschoolalliance.org/policy2 I stcclc.cfim (last visited June 22, 2026).

128 Afterschool Alliance, 21st Century Community Learning Centers 5 (Feb. 2026),
https://afterschoolalliance.org/documents/2 1 st-CCLC-Overview-2026.pdf.

129 Afterschool Alliance, Recent Evaluations of 21st Century Community Learning Centers Illustrate Wide Range of
Benefits 2 (July 2023), https://afterschoolalliance.org/documents/Recent-Evaluations-of-2 1 stCCLC-Illustrate-Wide-
Range-of-Benefits-2023.pdf.

13020 U.S.C. § 6601.
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instruction-state-grants-title-ii-part#funding-status-awards (last updated May 20, 2026).
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13620 U.S.C. § 2344(b)(16); see also 20 U.S.C. § 2302(48)(F) (“special populations” includes “English learners™).
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the Research 8 (Apr. 2024), https://cteresearchnetwork.org/sites/default/files/2024-05/CTE-Research-Synthesis-
508.pdf.
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numeracy, and digital skills programs and wraparound services'*? funded by Adult Education
formula grants, which totaled $715 million in FY 2026'#! and may be used to target “parents,”
immigrants,” and “English language learners.”'** These programs are already severely
underfunded yet essential, given that 75 million adults have low numeracy skills, 51 million have
low literacy skills, 30 million lack a high school diploma despite 63% of all U.S. jobs requiring
one, and 28 million do not have the basic skills to operate a computer.'** Moreover, adult education
enables mothers to break intergenerational cycles of poverty, as research shows a mother’s reading
level is the greatest determinant of a child’s future academic success—outweighing every other
factor, including poverty.'* Yet this rule’s prohibitions would limit grantees’ use of CTE and adult
education funds, contravene these grants’ statutory purpose, and threaten the academic success of
not only CTE and adult students but also their children.

ii. This rule would further imperil the Department of Education’s discretionary grants.

The rule would impose additional unjustifiable risks on schools receiving discretionary grants, on
top of the risks that formula grantees face. For example, under Section 200.205 regarding pre-
issuance review of discretionary grants, schools that take actions deemed inconsistent with “the
President’s policy priorities” or that maintain supportive policies for Black and brown students,
transgender students, or undocumented students would risk outright rejection of their grant
applications.'* Moreover, Section 200.340 would allow the agencies to suspend or terminate a
recipient’s discretionary grant at any time for any reason if it is “in the interest” of the agency, !4
and Section 200.342 states that affected grantees would have no right to object or appeal such
arbitrary decisions.'¥’

Low-income children, Black children, and girls would bear the consequences. For example, Full
Service Community School discretionary grants fund over 8,000 community schools providing
wraparound services for students and their families in high-poverty areas, producing outstanding
academic outcomes that amount to a $15 return on investment for every $1 spent.'*® In addition,
Congress created discretionary grants under Training and Advisory Services'* and the Magnet
Schools Assistance Program to support schools with race and sex desegregation'>*—critical work
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145 Proposed Rule, 91 Fed. Reg. at 32,249 (to be codified 2 C.F.R. §§ 200.205(b)(1), 200.205(b)(2)(i)-(iii)).

146 Id. at 32,258 (to be codified at 2 C.F.R. §§ 200.340(a)(2), b)(2)), 32,259 (to be codified at 2. C.F.R. §§
200.340(e)(1), (e)(4)).

147 Id. at 32,260 (to be codified at 2 C.F.R. §§ 200.342).
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https://www.communityschools.org/wp-content/uploads/sites/2/2025/06/CS-Advocacy-Brief-FY25-.pdf.

149 To make matters worse, the Department of Education has proposed rescinding regulations that govern Training
and Advisory Services grants. Rescinding the Equity Assistance Center Program Regulations, 91 Fed. Reg. 38,354
(proposed June 25, 2026) (to be codified at 34 C.F.R. pt. 270).
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given that 132 school districts currently remain under federal desegregation orders from the
1960s.">! Racial segregation remains a serious problem and has worsened in the past four decades,
with only 16% of Black Southern students attending majority-white schools in 2021 compared to
43% in the 1980s, during the height of school integration.'>*> Furthermore, sex segregation in
schools has resurged in recent years: 4,242 public K-12 schools reported having at least one sex-
segregated academic class in the 2021-22 school year—fewer than 5,072 schools in 2009—-10 but
far higher than 857 schools in 2013-14.'5° Single-sex classes often rely on regressive sex
stereotypes about boys’ and girls’ innate abilities, even though research consistently shows that
cognitive abilities and learning needs differ more within groups of girls and boys than between
them.!'>* Since this rule appears to prohibit any grant activity that seeks to achieve racial and gender
equity, including by addressing any disparate impacts on students of color and girls,'> K-12
schoolchildren would be at risk of losing hard-won gains and in danger of further backsliding.

Students attending—or aspiring to attend—institutions of higher education would suffer as well,
given almost all of the Department of Education’s higher education grants are discretionary grants.
The rule would prohibit higher education grantees from using federal funds to improve educational
equity for underrepresented student populations—even where those grants were explicitly created
by Congress to do so. For example, over 800,000 students from disadvantaged backgrounds in K-
12 schools and higher education are supported through the academic pipeline from middle school
to post-baccalaureate programs by the TRIO programs, which provided $1.2 billion in
discretionary grants in FY 2026'°° to more than 3,100 projects in all 50 states.!>” TRIO funds may
be used to target students who are “traditionally underrepresented in postsecondary education,”
including those who are “limited English proficient” and “individuals with disabilities,”!*® and
some TRIO funds must be used to target these “underrepresented” students, as well as Alaska
Natives, Native Hawaiians, and Native American Pacific Islanders.!> Yet this rule would prohibit
such uses, and indeed the Trump administration already terminated 120 TRIO grants in 2025, in
some cases simply because grantees stated they hoped to enroll roughly equal numbers of girls and
boys in their programs.'®® In addition, nearly 600,000 students in 3,137 low-income secondary

151 Naaz Modan, Trump Administration Moves to Slash Education Civil Rights Efforts, K-12 DIVE (May 29, 2025),
https://www.k12dive.com/news/trump-administration-mcmahon-equity-assistance-centers-naacp-
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Now 5 (Apr. 2024), https://civilrightsproject.ucla.edu/wp-content/uploads/2024/04/National-Segregation-041624-
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155 Proposed Rule, 91 Fed. Reg. at 32,249 (to be codified at 2 C.F.R. § 200.205(b)(2)(1)), 32,252 (to be codified at 2
C.F.R. § 200.218), 32,253 (to be codified at 2 C.F.R. § 200.300(b)(1)).

136 JES, supra note 98, at 206.

157 Grantsights, TRIO Programs Guide: Funding, Eligibility & How to Apply (last updated Apr. 2026),
https://grantsights.com/blog/trio-programs-guide.

13820 U.S.C. §§ 1070a-12(c)(7), 1070a-13(d)(7), 1070a-16(b)(11).

13920 U.S.C. §§ 1070a-14(a)(3), 1070a-15(d)(2), 1070a-17(b)(5).
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27



https://www.k12dive.com/news/trump-administration-mcmahon-equity-assistance-centers-naacp-desegregation/749203
https://www.k12dive.com/news/trump-administration-mcmahon-equity-assistance-centers-naacp-desegregation/749203
https://civilrightsproject.ucla.edu/wp-content/uploads/2024/04/National-Segregation-041624-CORRECTED-for-1.pdf
https://civilrightsproject.ucla.edu/wp-content/uploads/2024/04/National-Segregation-041624-CORRECTED-for-1.pdf
https://ocrdata.ed.gov/data
https://nwlc.org/wp-content/uploads/2022/06/7-Sex-Segregated-Education.pdf
https://nwlc.org/wp-content/uploads/2022/06/7-Sex-Segregated-Education.pdf
https://grantsights.com/blog/trio-programs-guide

schools!®! also prepare for college by relying on GEAR UP, which provided $388 million in FY

2026 for programs and scholarships.!®* Congress expressly allows GEAR UP funds to be used to
target students who are “limited English proficient” and “students with disabilities,”'®* but this
administration has already terminated $120 million of GEAR UP grants at 220 schools simply
because they implemented diversity, equity, inclusion, and accessibility initiatives.!®* Similarly,
more than 4,000 student parents (out of a total of 4 million undergraduate student parents) rely on
CCAMPIS, which provided $75 million in FY 2026 for campus-based child care services.'®> This
program is already severely underfunded but is life-changing, as mothers who return to college
can increase their annual earnings by more than $2,700, and their children are 38% more likely to
graduate from college.'®® CCAMPIS grants must target “low-income” parents,'®” yet the rule’s
prohibition of racial “proxies”'®® could be used by this administration to terminate grants to
disfavored institutions.

Furthermore, the Department of Education allocated about $1 billion in discretionary grants in FY
2026 to Hispanic-Serving Institutions (HSIs), Asian American and Native American Pacific
Islander-Serving Institutions (AANAPISIs), HBCUs, Alaska Native and Native Hawaiian Serving
Institutions (ANNHIs), Native American-Serving Nontribal Institutions (NASNTIs), and TCUs, !¢’
as well as well as programs that “increase the participation of underrepresented ethnic minorities,
particularly minority women, in scientific and technological careers.”!”® These grants benefit up to
5.6 million students at 615 HSIs (66% of whom are Hispanic),!”! 1 million students at 55
AANAPISIs (nearly 20% of whom are Asian American, Native Hawaiian, or Pacific Islander),!”

https://www.insidehighered.com/news/admissions/traditional-age/2025/10/27/trumps-dei-crackdown-closes-120-
trio-programs.

161 National Council for Community & Education Partnerships, About GEAR UP,
https://www.edpartnerships.org/about-gear-up (last visited July 8, 2026).

162 JES, supra note 98, at 206.

16320 U.S.C. §§ 1070a-24(b)(10)(k), 1070a-24(c)(6)(B)(ii).
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IDEASTREAM PUBLIC MEDIA (Sept. 23, 2025), https://www.ideastream.org/education/2025-09-23/trump-
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year. See Press Release, Department of Education, U.S. Department of Education Ends Funding to Racially
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300,000 students at 101 HBCUs (73% of whom are Black),!”® 30,000 students at 35 TCUs
(including Indigenous students from 250 recognized tribes),!”* and 15,000 Indigenous students at
39 NASNTIs.!”® This administration already terminated $350 million of discretionary grants that
had been allocated to minority-serving institutions in 2025, claiming these grant programs are
“racially discriminatory.”!’® This rule goes even further; all of these programs could be terminated
at any time for any reason deemed to be “in the interest” of the administration, jeopardizing
postsecondary success for millions of underserved students.

iii. This rule would further harm educational grantees funded by other agencies besides
the Department of Education.

Schools that receive grants from federal agencies besides the Department of Education would be
subject to yet another layer of risk. Under this rule, all agencies besides the Department of
Education would incorporate Section 200.208 from the Uniform Grants Regulation in their own
regulations,'!”’ allowing them to impose entirely new grant conditions—at any time during the
period of performance—based on a number of factors, such as a recipient’s perceived compliance
with current grant conditions.!”® This would have catastrophic consequences for students, schools,
our future workforce, and scientific progress writ large.

For example, Job Corps is a three-year career technical education program has enabled institutions
of higher education to help more than 2 million young people graduate from high school, train for
meaningful careers, and obtain employment since 1964, all while providing them with tuition-free
housing, meals, health care, and a stipend.!” But under this rule, the Department of Labor (DOL)
could force colleges and universities considered to be noncompliant with this rule’s many
prohibitions to bear upfront costs supported by $1.7 billion in Job Corps grants'®” or even to stop
educating, housing, and feeding Job Corps scholars altogether until the institutions demonstrate
what DOL considers to be evidence of “acceptable performance.”!8!

As another example, federal agencies issue a total of $60 billion in research grants and contracts
to universities every year, with three-quarters of these funds dedicated to the life sciences,

173 Postsecondary National Policy Institute, Historically Black Colleges and Universities (HBCUs) 1 (Feb. 2025),
https://pnpi.org/wp-content/uploads/2025/02/HBCU_FactSheet Feb25.pdf.

174 National Academies of Sciences, Engineering, & Medicine, Minority Serving Institutions: America's
Underutilized Resource for Strengthening the STEM Workforce 46 (2019),
https://www.nationalacademies.org/read/25257/chapter/5#46.

175 Colleen Falkenstern & Angie Rochat, An Analysis of Title Il Funding in Support of Native American-Serving
Nontribal Institutions’ Strengthening of American Indian/Alaska Native Postsecondary Attainment 2 (May 2021),
https:/files.eric.ed.gov/fulltext/ED614434.pdf.

176 Press Release, Department of Education, U.S. Department of Education Ends Funding to Racially Discriminatory
Discretionary Grant Programs at Minority-Serving Institutions (Sep. 10, 2025),
https://www.ed.gov/about/news/press-release/us-department-of-education-ends-funding-racially-discriminatory-
discretionary-grant-programs-minority-serving-institutions.

177 Proposed Rule, 91 Fed. Reg. at 32,300 (to be codified at 2 C.F.R. § 3474.3).

178 Id. at 32,250 (to be codified at 2 C.F.R. §§ 200.208(b)(1)(ii), 200.208(c)(2)).

179 Department of Labor, What is Job Corps?, htips://www.dol.gov/agencies/eta/jobcorps (last visited June 24,
2026).

180 JES, supra note 98, at 178.

181 Proposed Rule, 91 Fed. Reg. at 32,250 (to be codified at 2 C.F.R. § 200.208(d)(1)—(2)).

29



https://pnpi.org/wp-content/uploads/2025/02/HBCU_FactSheet_Feb25.pdf
https://www.nationalacademies.org/read/25257/chapter/5#46
https://files.eric.ed.gov/fulltext/ED614434.pdf
https://www.ed.gov/about/news/press-release/us-department-of-education-ends-funding-racially-discriminatory-discretionary-grant-programs-minority-serving-institutions
https://www.ed.gov/about/news/press-release/us-department-of-education-ends-funding-racially-discriminatory-discretionary-grant-programs-minority-serving-institutions
https://www.dol.gov/agencies/eta/jobcorps

engineering, and physical sciences.!®? But under this rule, university researchers funded by these
agencies could be forced to accept new grant conditions at any time during their grant period,
including being forced to pay for their own research costs upfront, if they engage in activities
disfavored by the administration.'"®> Moreover, there would be no meaningful assurance of
reimbursement since these agencies could later decide to terminate their grant for perceived
noncompliance or simply because they decide that termination is “in the interest” of the
administration.!®* These concerns are not abstract or hypothetical, as the National Science
Foundation (NSF) has already recently withheld over 40 grants from Harvard, Yale, Princeton,
and Duke—some for several months—while offering zero explanation for the pause.'®® Reporters
have described the administration’s actions as “a White House pressure campaign” against
universities that have already been political targets of the administration for the past year.!8¢
Against this backdrop, the additional uncertainty created by this rule would throw all research
activities at institutions of higher education into complete disarray, reduce the number of graduate
students and faculty members an institution can enroll and employ, and make it all but impossible
for researchers to advance our nation’s collective scientific knowledge and expertise.

iv. Educational recipients cannot easily find alternative sources of funding.

It would be exceedingly difficult for schools and other educational grantees to find alternative
sources of funding should their federal grants be terminated under this rule. Federal agencies,
including the Department of Education, provide a total of about $126 billion each year to public
K-12 schools—$1 of every $8 of their total funds, or 12.9%.'%” But the federal percentage of total
funds varies widely across states and school districts and can be much higher than 12.9%. For
instance, states with the highest percentage of federal public K-12 funding include Mississippi
(23.4%), Alaska (21.9%), Louisiana (20.8%), South Dakota (20.7%), and Arkansas (20.3%).'%®
The school districts with the highest percentage of federal funds include Houston Independent
School District, Texas (26.2%), Dallas Independent School District, Texas (23.8%), Duval County
School District, Florida (20.9%), Dade County School District, Florida (19.5%), and Los Angeles
Unified School District, California (18.8%).

Institutions of higher education would fare no better. Federal grants and contracts account for a
significant percentage of total funds at universities across the nation, such as the Massachusetts
Institute of Technology (48%), Johns Hopkins University (41%), University of Alabama at
Birmingham (35%), Duke University (30%), University of Michigan—Ann Arbor (27%), Montana
State University (24%), Vanderbilt University (18%), University of Kansas (15%), and George

182 USA Facts, How Universities Spend Billions in Government Funds (May 6, 2025),
https://usafacts.org/articles/what-do-universities-do-with-the-billions-they-receive-from-the-government.

183 Proposed Rule, 91 Fed. Reg. at 32,250 (to be codified at 2 C.F.R. § 200.208(d)(1)).

184 Id. at 32,258 (to be codified at 2 C.F.R. §§ 200.340(2)(2), b)(2)).

185 Adam Sella et al., Research Funding Slows Again for Universities Targeted by White House, N.Y. TIMES (May
29, 2026), https://www.nytimes.com/2026/05/29/us/politics/trump-university-research-funding.html.

186 14

187 USA Facts, What Percentage of Public School Funding in the US Comes from the Federal Government?,
https://usafacts.org/answers/what-percentage-of-public-school-funding-comes-from-the-federal-
government/country/united-states (updated Apr. 24, 2026).
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Mason University (13%).'*° In addition, federal agencies fund over half (55% or $65 billion) of
all university research,'”® with the NSF being one of the largest sources.'! Federal research grants
do not only support faculty members; they also constitute a large proportion of graduate student
funding. As just one example, NSF dollars fund more than 61% of student researchers at the
University of Michigan.'”?

School districts and universities that continue to implement inclusive policies and programs would
be forced to make an impossible choice under this rule: (1) risk depriving their most vulnerable
students of essential educational services funded by federal grants; (2) make up the federal funds
shortfall by siphoning state and local funds away from other public goods and services—whose
beneficiaries are often the same exact groups of children; or (3) end all inclusive policies and
programs to minimize the risk of losing federal grants. No matter what they choose, children and
young people with the fewest advantages and opportunities would suffer the most.

IV.  OMB has failed to justify its proposed rule.

It is incumbent on OMB to provide a reasoned justification for the rule—even more so in light of
the severe and far-reaching impacts discussed in the previous section, as well as its extreme
departure from existing policy and the serious reliance interests it disrupts. But OMB fails to do
so on numerous counts: Its assessment of the rule’s harmful effects and other costs is deficient, its
stated justifications are inconsistent with rule’s provisions, and the limited factual basis it provides
consists of unsupported claims and misinformation. A rule that lacks an evidence-based, reasoned
justification cannot be sustained under the APA.!”> And if OMB has identified an adequate
justification and has omitted it from the rule, it has denied the public a meaningful opportunity to
comment, in violation of the APA’s notice requirement.'**

a. OMB has failed to acknowledge or assess the rule’s negative impacts.

OMB must provide a complete and accurate assessment of the rule’s costs and benefits. The
Regulatory Impact Analysis (RIA), however, offers a skewed, inaccurate assessment that

139 Jason Cohn, How Much Federal Funding Do Colleges and Universities Receive? (May 8, 2025),
https://www.urban.org/urban-wire/how-much-federal-funding-do-colleges-and-universities-receive.

190 Graham Andrews, University Investments in Research Continue to Grow, According to New Data (Jan. 8, 2026),
https://www.aau.edu/newsroom/leading-research-universities-report/university-investments-research-continue-grow.
11 Sella et al., supra note 185.

192 Cohn, supra note 189.

193 Motor Vehicle Manufacturers Association v State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43
(1983).

194 See, e.g., Connecticut Light & Power Company v. Nuclear Regulatory Commission, 673 F.2d 525, 530 (D.C. Cir.
1982) (“If the notice of proposed rule fails to provide an accurate picture of the reasoning that has led the agency to
the proposed rule, interested parties will not be able to comment meaningfully upon the agency’s proposals....An
agency commits serious procedural error when it fails to reveal portions of the technical basis for a proposed rule in
time to allow for meaningful commentary.”); Home Box Office, Inc. v. Federal Communications Commission, 567
F.2d 9, 35 (D.C. Cir. 1977) (“[T]he notice required by the APA . .. must disclose in detail the thinking that has
animated the form of a proposed rule and the data upon which that rule is based.”).
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dismisses or entirely fails to account for some of the most significant consequences of the proposed
rule.

Critically, at no point in the RIA or in the proposed rule does OMB acknowledge the potential
impact on individuals who benefit from the affected services, programs, and grants. A core purpose
of federal grantmaking—and in some cases its primary or singular objective—is protecting and
expanding access to services for members of the public. Beneficiaries’ loss of access to such
services is manifestly “an important aspect of the problem” that agencies are required to
consider.'??

Meanwhile, the RIA mischaracterizes the proposed funding conditions as having only a negligible
impact on grantees. Disregarding the magnitude of the rule’s changes, the RIA claims that the
costs for grantees would be “minimal” or “modest” and primarily related to procedural
modifications. For example, it claims that the Anti-DEIA and Gender Provisions—which would
require numerous entities to either forgo federal funding or fundamentally reshape their
programs—merely “further clarify the need for recipients to update internal compliance
materials,” and it notes only that recipients may need to review the language used in solicitation,
subaward terms, and internal guidance. As for the impacts on entities whose funding is denied or
terminated, the RIA falsely suggests they are irrelevant to its cost-benefit analysis,!”® and it claims,
without offering any support, that those effects are expected to be “minimal”—an assertion that is
impossible to square with the well-documented harm for entities that rely on that funding.

The rule also fails to account for the impact on states, and OMB does not even provide a federalism
analysis.'”” The preamble asserts that the rule “would not have sufficient federalism implications
to warrant the preparation of a federalism assessment” as it is “inherently national in scope and
significance,” but it provides no further elaboration on its reasoning. In fact, this rule has
significant impacts on states’ ability to implement their laws, administer their programs in a
manner responsive to local needs, and set policy priorities. It may force them to substantially alter
their programs, even when doing so is inconsistent with state law and constitutional protections. It
would also impose liability on them as pass-through entities, requiring them to monitor and enforce
compliance with the rule among subrecipients in accordance with federal agencies’ policy
priorities. And since federal funding constitutes such a large part of many essential programs,
losing that funding could cause basic state operations to shut down.

195 See State Farm, 463 U.S. at 43.

19 The RIA inaccurately states that the net benefit calculation does not need to consider the impact on recipients
who lose federal funding, asserting that the federal government’s decision to reallocate funds among recipients is a
“transfer” whose impact should only be measured in terms of the change in the federal government’s expenditures.
This claim entirely misrepresents the meaning of “transfer” under OMB guidelines: monetary payments between
private entities “that do not affect total resources available to society” (for example, policies that impact the supply
of a product, indirectly leading to a transfer from buyers to sellers). See Office of Management and Budget, Circular
A-4 (Sep. 17, 2003), https://www.whitehouse.gov/wp-content/uploads/2025/08/CircularA-4.pdf. The federal
government’s decision to deny or terminate funding—regardless of whether it independently decides to provide a
comparable amount of funding to another recipient—is clearly not a transfer among private parties.

197 See Exec. Order No. 13132 (setting out requirements for federalism impact statements).

32



https://www.whitehouse.gov/wp-content/uploads/2025/08/CircularA-4.pdf

Even though on-point data is readily available, the RIA makes no serious effort to account for
these impacts. OMB offers the bare statement that it is “unable to quantify the expected costs of
the rule” and is “seeking public comments to better understand these impacts.” This cursory claim
does not excuse OMB from its obligation to assess the impacts. Contrary to its own long-standing
guidance,'”® it has not documented any attempt to collect data, explained why it would be unable
to access needed data, or even identified what data may be relevant, nor has it offered qualitative
descriptions of costs that are not easily quantifiable. OMB thus fails to meet even the most minimal
requirements for a regulatory impact analysis.

OMB’s failure to examine or provide relevant data supporting its proposed rule raises significant
questions about whether a final rule would be arbitrary and capricious under the APA.'*° Its failure
to account for this data is even more patently unreasonable given that this evidence is already at
its disposal from prior rulemaking. Agency action that ignores previous factual determinations
may be arbitrary and capricious in the absence of a reasoned explanation for rejecting those
determinations.?”’ That appears to be the case here: Across the 42 agencies proposing this rule,
there have been numerous rulemakings with directly relevant findings, including rulemakings
related to grant conditions and the enforcement of nondiscrimination statutes. Because they are
jointly proposing this rule, every one of these agencies must take their prior rules and factual
determinations into account and provide a reasoned explanation for the departure from each one.
The proposed rule does not explain or even acknowledge the departure from even a single prior
factual finding or rule.

If the agencies have taken the harmful impacts into account or relied on any evidence to assess
them, their failure to disclose that evidence in the proposed rule itself suggests noncompliance
with the APA. Courts have consistently held that agencies are required to make available the
factual material they have relied on in order to provide the public a meaningful opportunity to
examine the evidence, correct factual inaccuracies, and refute improper conclusions agencies may
have drawn.?’! By withholding any evidence it may have relied on, OMB has denied the public a
meaningful opportunity to comment. The missing evidence is of such critical importance that, were
OMB to newly introduce it in its final rule, that addition would indicate an APA violation of its

198 See Office of Management and Budget, supra note 196.

199 See State Farm, 463 U.S. at 43.

200 Federal Communications Commission v. Fox Television Stations, 566 U.S. 502, 537 (2009) (Kennedy, J.,
concurring in part and in judgment) (“Where there is a policy change the record may be much more developed
because the agency based its prior policy on factual findings. In that instance, an agency’s decision to change course
may be arbitrary and capricious if the agency ignores or countermands its earlier factual findings without reasoned
explanation for doing so. An agency cannot simply disregard contrary or inconvenient factual determinations that it
made in the past, any more than it can ignore inconvenient facts when it writes on a blank slate.”).

201 See, e.g., Air Transportation Association of America v. Federal Aviation Administration, 169 F.3d 1, 7 (D.C. Cir.
1999) (“[W]e have cautioned that the most critical factual material that is used to support the agency’s position on
review must have been made public in the proceeding and exposed to refutation”) (emphasis omitted); Owner-
Operator Independent Drivers v. Federal Motor Carrier Safety Association, 494 F.3d 188, 199 (D.C. Cir. 2007) (It
“is the agency’s duty to identify and make available technical studies and data that it has employed in reaching the
decisions to proposed particular rules”) (cleaned up); National Association of Regulatory Utility Commissioners v.
Federal Communications Commission, 737 F.2d 1095, 1121 (D.C. Cir. 1984) (“Disclosure of staff reports allows
the parties to focus on the information relied on by the agency and to point out where that information is erroneous
or where the agency may be drawing improper conclusions from it”).
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own: A final rule that provides commenters “their first occasion to offer new and different
criticisms which the agency might find convincing”—such as refutation of key factual
conclusions—would not be a logical outgrowth of the proposed rule.?? In other words, the
agencies’ failure to provide the necessary evidence in this proposed rule would fatally doom their
final rule. If they finalize the rule on a factual basis as inadequate as that provided in the proposed
rule, the agencies will have failed to demonstrate reasoned decision-making, and if they add the
minimally required evidence at the final rule stage, they will have denied the public a meaningful
opportunity to comment.

b. The purported objectives are unrelated to or even contrary to central provisions of the
proposed rule.

The preamble asserts that every proposed provision serves at least one of the following three
objectives: improving transparency, accountability, and oversight; clarifying the status of OMB
policies as regulations; and reducing recipient burden. But key provisions have no apparent
connection to these goals, nor do the agencies attempt to draw one. Others have no reasonable
chance of success at achieving those objectives or would even actively undermine them.

Rather than promoting transparency and accountability, the rule purports to grant agencies almost
limitless discretion to apply vague, largely undefined criteria, including their own undisclosed and
fluctuating political priorities. As previously discussed, this rule would leave recipients and
applicants with no reliable way to foresee the conditions they must comply with in order to secure
and maintain funding. The proposed rule allows agencies to suspend or terminate funding without
providing adequate explanation for their reasoning, denying recipients a basis for altering the
impugned conduct or challenging the agencies’ decision. Recipients whose funding is terminated
based on the expanded discretionary grounds would not even have the opportunity to appeal the
decision through an administrative procedure. The proposed rule, therefore, would undermine the
core principles of transparency and accountability in grantmaking: clear and predictable
conditions, reasoned and articulated agency decisions, and opportunity to challenge counterfactual
or groundless penalties.

OMB’s own examples of provisions that would improve accountability and transparency only
underscore the illogic of this justification. For example, the preamble points to proposed Section
200.340(b), which would require federal agencies to give recipients advance notice of the range of
reasons why funding can be suspended or terminated.?®> But this is the same section—at
200.340(a)(2)—that expands the discretionary grounds agencies can use to suspend or terminate
grants. In other words, the notice that recipients are guaranteed is little more than a boilerplate
statement that the agency can terminate the grant at any point and for almost any reason, through
a secretive and often unchallengeable process and based on unforeseen and undisclosed conditions.
Contrary to the preamble’s later claim, such a notice would not “allow recipients to appropriately

202 Fertilizer Institute v. Environmental Protection Agency, 935 F.2d 1303, 1311 (D.C. Cir. 1991) (citing United
Steelworkers of America v. Marshall, 647 F.2d 1189, 1225 (D.C. Cir. 1980) (internal quotations omitted).
203 Proposed Rule, 91 Fed. Reg. at 32,204,
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calibrate and manage reliance interests.” Rather, it is part and parcel of a provision that actively
dismantles transparency and accountability.

The claim that the rule would reduce burdens on recipients is similarly unpersuasive. It would in
fact increase such burdens. Grantees would be forced to anticipate and constantly adapt to
agencies’ opaque and changing political priorities and interpretations of undefined standards. They
may be required to materially alter their existing programs. The proposed rule would also give
agencies broad powers to add new conditions at any point during the grant period, subjecting
grantees to unexpected and unchallengeable demands that agencies can use to harass and
intimidate them. Among other examples suggested in the proposed rule, an agency can withhold
permission for the grantee to continue its work until it proves “acceptable performance,” require
invasive documentation of minute financial transactions, and force the grantee to rely on
reimbursements instead of advance payments—an effective funding denial if the grantee does not
already have the cash on hand to cover its operation costs or cannot take the risk that the agency
will refuse to reimburse it after that money is spent. Finally, the rule would impose immense
burdens by increasing the likelihood that recipients’ funding would be suspended or terminated,
forcing them to face the numerous consequences described throughout this comment—from
having to restructure their operations to make up for the loss of funding to entirely shut down
services. Recipients that lose funding may struggle meet financial responsibilities to parties other
than the federal government: If they are unable to secure alternative funding, they would face
expanded legal liability if they cannot compensate their employees, pay subcontractors, lessors, or
vendors, and fulfill contractual obligations to other private and public entities. And they may be
confronted with agency investigations and enforcement actions for alleged noncompliance, misuse
of funds, or fraud, even when they could not have reasonably foreseen that their conduct would be
prohibited.

OMB’s inadequate justifications suggest it has failed to meet its APA obligations for reasoned
rulemaking. As further discussed in Section V of this comment, its justifications are so
disconnected from the proposed rule that it raises significant questions about whether these stated
objectives are genuine or simply pretexts for this administration’s preferred policies.

c. The proposed rule relies on unsupported claims and misinformation to support key
provisions.

In an attempt to boost its justification for the Anti-DEIA, Gender, and Transgender Youth
Provisions, OMB asserts that the programs or policies targeted by these prohibitions have led to
significant harm, from endangering women to promoting racism to damaging public trust in the
federal government. But for the most part OMB provides no evidence for these grave accusations
beyond its own blanket declarations and references to executive orders that themselves provide no
factual basis for their ideologically driven claims.

The evidence OMB does include relies heavily on claims made by organizations who have
promoted—and even crafted—the policies underlying this proposed rule. For example, the
preamble cites to multiple reports by the Heritage Foundation, an organization that has taken credit
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for developing the blueprint for the current administration’s policy agenda through Project 2025.2%4

Along with other Heritage Foundation reports, Project 2025 advocates for the very policies that
the Anti-DEIA, Gender, and Transgender Youth Provisions would effectuate. Indeed, in a chapter
personally authored by OMB Director Russell Vought, Project 2025 outlines the plan for reshaping
federal funding that forms the basis for this proposed rule as a whole.?% The agencies are therefore
relying on sources with a predetermined bias towards their proposed rule, a reliance that is
insufficient to provide a valid evidentiary basis.

By contrast, OMB entirely fails to acknowledge the robust evidence contrary to its claims. For
example, it fails to recognize the extensive evidence demonstrating the safety, effectiveness, and
necessity of access to health care for transgender people?’°—a particularly fatal failure given that
its primary legal justification for targeting this case is that there is a “compelling public welfare
justification” based on its supposed risks.?"’

V. The rationales proffered in the proposed rule appear to be pretexts for
impermissible animus.

As detailed in the previous section, central provisions of the rule bear no connection to stated goals
and in fact undermine them. The incongruity between these rationales and the proposed rule’s
language and impact is so extensive that it is difficult to explain it away as a mere difference in
interpretation or priorities. Rather, it raises serious questions about whether OMB has reverse-
engineered its rationales in service of a different motive. The proposed rule strongly suggests such
a motive: an ideological opposition to disfavored communities and the programs that serve them.
Taken together, the evidence of animus and the patent flaws in the agencies’ purported rationales
lead to the conclusion that these rationales are pretextual. When a rule suffers from this type of
disconnect between the actual impetus for agency action and the reasons provided in the preamble,
it cannot survive review under the APA 2%

a. The proposed rule provides clear evidence of animus toward disfavored groups.

The Equal Protection Clause prohibits government action driven by prejudice towards a specific
group.”” But numerous provisions of this proposed rule—such as the Anti-DEIA, Gender, and
Transgender Youth Provisions—appear driven by precisely this sort of impermissible purpose:
They seek to express governmental hostility toward disfavored groups and those who support them
and to render these groups unequal to others based on that hostility. The regulatory language, the

204 See 1an Kullgren, Over Half of Project 2025 Now in Place, Heritage Foundation Says, BLOOMBERG LAW (June
23, 2026), https://news.bloomberglaw.com/daily-labor-report/over-half-of-project-2025-now-in-place-heritage-
foundation-says.

205 See Heritage Foundation, Mandate for Leadership: The Conservative Promise 43 (Apr. 2023),
https://static.heritage.org/project2025/2025_ MandateForLeadership FULL.pdf.

206 For example, a comprehensive review commissioned by the Utah legislature concluded that “the consensus of the
evidence” clearly supports the safety and effectiveness of transition-related care. See Joanne LaFleur, Gender-
Affirming Medical Treatments for Pediatric Patients with Gender Dysphoria 90 (Aug. 6, 2024),
https://le.utah.gov/AgencyRP/downloadFile.jsp?submissionld=287

207 Proposed Rule, 91 Fed. Reg. at 32,222.

208 See Department of Commerce v. New York, 588 U.S. 752, 785 (2019).

29 Romer v. Evans, 517 U.S. 620 (1996).
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preamble, and the incorporated executive orders all express overt animus, strongly suggesting that
such animus is the motivating force for these provisions.

OMB seeks to enshrine its disapproval of specific groups in formal regulatory language. The
Gender Provision is one example: It prohibits support for “gender ideology,” a phrase that has long
been used to dehumanize, delegitimize, and vilify transgender people.?!? Like the executive orders
it relies on—which courts have described as “littered with animus and pretext”?!!'—OMB makes
no effort to conceal that its use of their term is rooted in hostility towards transgender people.?!?
Proposed Section 200.300(b)(2) describes “gender ideology” as “permitting the false claim that
males can identify and thus become women and vice versa, and requiring all institutions of society
to regard this false claim as true.” “Gender ideology” thus encompasses the mere recognition that
aperson’s gender can differ from the gender they were assigned at birth—that is, that a transgender
person can exist. The Transgender Youth Provision similarly expresses disapprobation of
transgender people. It disparages their “so-called ‘transition,”” suggesting that the concept of living
according to one’s gender is a pretense and a delusion if an individual is transgender. And this
provision describes the health care they may need as “chemical and surgical mutilation”—a term
with no medical or legal basis, whose only purpose is to paint transgender people’s care and bodies
as grotesque.

The preamble also yields numerous examples of animus. OMB devotes significant ink to airing
grievances against communities and perspectives the current administration has opposed, all
framed as rationales for the rule. OMB claims, again without evidence, that under the previous
administration, “[f]ederal awards were often used...to promote a ‘woke’ policy agenda that did
not reflect the values of the vast majority of the American public” and that were “inconsistent with
basic American values and civil rights laws.” It asserts that there are numerous examples of
“taxpayer dollars...wasted to promote divisive doctrines of the far left,” “anti-American
ideologies,” and “racial stereotyping and scapegoating.” For instance, it claims that “far-left
activists hijacked” the U.S. President’s Emergency Plan for AIDS Relief (PEPFAR), turning it in
a “left-wing foreign aid entitlement that attempted to promote abortion and gender ideology.”
Invoking a false claim that the current administration has rendered inseparable from its overt

210 See, e.g., Kate Walton, Opposition to Gender Equality Around the World Is Connected, Well Funded, and
Spreading. Here’s What You Need to Know About the Anti-Gender Movement, CNN (Mar. 1, 2024),
https://www.cnn.com/interactive/asequals/anti-gender-equality-threat-explained-as-equals-intl-cmd.

211 See Talbott v. United States, 775 F. Supp. 3d 283, 322 (D.D.C. 2025).

212 See Orr v. Trump, 778 F. Supp. 3d 394, 415 (D. Mass. 2025), appeal pending (“Viewed as a whole, the language
of the Executive Order is candid in its rejection of the identity of an entire group—transgender Americans”).
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racism towards Somali-American residents,?!® the preamble alleges “rampant and pervasive” fraud
in Minnesota, a state that this administration has singled out for politically driven “retribution.”?!4

The agencies also rely on inflammatory accusations to support their Anti-DEIA, Gender and
Transgender Youth Provisions. For example, they describe diversity, equity, inclusion, and
accessibility as a “divisive” ideology of the “far-left” that gives “priority to certain favored identity
characteristics and groups at the expense of others” and so “unlawfully discriminate[s] against
many of the Americans those programs were intended to serve.” They accuse the previous
administration of attempting to impose the “radical doctrine” of “gender ideology” on the public,
thus promoting “activities that diminished the dignity, safety, and well-being of all women” and
“harmful experimentation on American children.” These claims are outright false: Far from
promoting discrimination, diversity, equity, inclusion, and accessibility efforts are designed
expand equal opportunity by counteracting artificial barriers to success.?!® Policies that ensure that
transgender people are included and respected protect cisgender women from harassment and
mistreatment rather than harm them.?! And health care for transgender youth is safe, effective,
and backed by evidence-based standards that are widely accepted across the medical
community.?!” The disinformation the preamble relies on underscores the true function of its anti-
equity provisions: to stigmatize those disfavored by this administration.

Moreover, OMB relies on a series of executive orders as justification and guidance for the
proposed rule, and it explicitly incorporates and cross-references them into the proposed regulatory

213 As one such example, the current president made false accusations of widespread fraud and corruption in his
February 2026 State of the Union address, claiming that “[t]here’s been no more stunning example than Minnesota,
where members of the Somali community have pillaged an estimated $19 billion from the American taxpayer.” See
Nina Moini & Matt Sepic, Fact-Checking Minnesota Mentions in President Donald Trump'’s State of the Union
Speech, MPR NEWS (Feb. 25, 2026), https://www.mprnews.org/episode/2026/02/25/fact-checking-minnesota-
mentions-in-president-donald-trumps-state-of-the-union-speech. This claim followed numerous similar accusations
and repeated use of racist language towards Somali Americans. See, e.g., Clay Masters, Minnesota Somali
Community Bears Brunt of Trump Administration Policies, NPR (Jan, 3, 2026), https://www.npr.org/2026/01/03/nx-
s1-5662619/minnesota-somali-community-bears-brunt-of-trump-administration-policies.

214 See In re Subpoenas, No. 0:26-mc-00043, at *16 (D. Minn. June 22, 2015).

215 See, e.g., National Institute for Workers’ Rights, Making Equal Opportunity Real: How Diversity, Equity, and
Inclusion Efforts Combat Workplace Discrimination (May 20, 2025), https://niwr.org/2025/05/20/policy-brief-how-
dei-combats-discrimination.

216 See, e.g., A. C. Riffer, Transgender People Are Not a Threat to Public Safety (Dec. 8, 2025),
https://www.woodhullfoundation.org/fact-checked/transgender-people-are-not-a-threat-to-public-safety; Brief of the
National Women’s Law Center as Amicus Curiae, Little v. Hecox, No. 24-38 & West Virginia v. B.P.J., No. 24-43
(U.S. Nov. 17, 2025); National Women’s Law Center, Over 170 Organizations Condemn President Trump’s
Executive Order Targeting Transgender, Nonbinary, and Intersex Individuals (Jan. 28, 2025),
https://nwlc.org/resource/over-170-organizations-condemn-president-trumps-executive-order-targeting-transgender-
nonbinary-and-intersex-individuals.

27 LaFleur, supra note 206, at 90. See also American Psychological Association, APA Policy Statement on
Affirming Evidence-Based Inclusive Care for Transgender, Gender Diverse, and Nonbinary Individuals, Addressing
Misinformation, and the Role of Psychological Practice and Science (Feb. 2024),
https://www.apa.org/about/policy/transgender-nonbinary-inclusive-care.pdf; Jason Rafferty et al., Ensuring
Comprehensive Care and Support for Transgender and Gender-Diverse Children and Adolescents, 142 PEDIATRICS
€20182162 (Oct. 1, 2018), https://doi.org/10.1542/peds.2018-2162.
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language. Many of these executive orders are themselves steeped in animus.?!® For example, the
executive order on federal funding, which forms the blueprint for this regulation, begins with the
assertion that rather than “improv[ing] American lives,” “[f]ederal grants have funded drag shows
in Ecuador, trained doctoral candidates in critical race theory, and developed transgender-sexual-
education programs,” as well as supporting “educators that promoted Marxism, class warfare
propaganda, and other anti-American ideologies in the classroom.”?! These claims are, at best,
egregious misrepresentations, and they serve no purpose other than to stoke animus against
disfavored groups. An executive order on diversity, equity, inclusion, and accessibility describes
these concepts as promoting ‘“dangerous, demeaning, and immoral race- and sex-based
preferences” that “deny, discredit and undermine the traditional American values of hard work,
excellence, and individual achievement in favor of an unlawful, corrosive, and pernicious identity-
based spoils system.”??° Disparate impact legal theory is ascribed to “a pernicious movement” that
“undermines our national values.”??! Recognizing the existence of transgender people purportedly
“has a corrosive impact not just on women but on the validity of the entire American system,>*?
while access to health care for transgender people represents “a stain on our Nation’s history” and
a “horrifying tragedy.”?>* OMB’s full-throated endorsement of these executive orders is indicative
of the same animus-based motivation that courts have found impermissible, and its attempts to
codify their prejudice cannot pass constitutional muster.

b. The rule’s purported justifications appear to be a pretextual cover for unstated motives.

The APA prohibits rulemaking where the justification offered in the proposed rule is pretextual.
A recent case before the Supreme Court involved facts similar to this proposed rule: Several
indications suggested that an agency predetermined the desired outcome of its rule before
reviewing the evidence and that the rationale its proposed rule relied on was merely a cover for an
unstated motive. The Court rejected the rule as arbitrary and capricious under the APA, pointing
to “a significant mismatch between the decision the Secretary made and the rationale he
provided.”??* The justification in the rule appeared “contrived”??* and “more of a distraction” than
a reasoned explanation for agency action.?%¢

This proposed rule demonstrates a similar “disconnect between the decision made and the
explanation given.”??” As we discussed in Section IV, many parts of the rule, including the Anti-
DEIA, Gender, and Transgender Youth Provisions, are entirely unmoored from the stated
rationales. OMB’s attempts to justify these provisions are little more than conclusory statements,

218 See, e.g., Endocrine Society v. Federal Trade Commission, No. 26-cv-00512-JEB, 2026 WL 1257289, at *2
(D.D.C. May 7, 2026); PFLAG, Inc. v. Trump, 769 F. Supp. 3d 405, 443-44 (D. Md. 2025); San Francisco AIDS
Foundation v. Trump, 786 F. Supp. 3d 1184, 1215-16 (N.D. Cal. 2025); Orr, 778 F. Supp. 3d at 417-18.

219 Exec. Order No. 14332, § 1.

220 Exec. Order No. 14173, § 1.

221 Exec. Order No. 14281, § 1.

222 Exec. Order No. 14173, § 1

223 Exec. Order No. 14187, § 1.

224 Department of Commerce, 588 U.S. at 783.

25 Id. at 784.

226 Id. at 785.

227 See id. at 785.
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either based on claims by cherry-picked sources with an overt bias towards the rule or based on no
evidence at all. OMB’s groundless assertions do not appear to be based on its genuine assessment
of any data, but rather on an attempt to distort the evidence to fit a forgone conclusion. Together
with the indications of prejudice presented above, the evidence strongly suggests that the reasons
outlined in the preamble are post hoc rationalizations for animus-based restrictions—a flaw that
would render the rule arbitrary and capricious.

VI.  The proposed rule conflicts with statutory limitations.

Disregarding the elementary principle that agencies “possess only the authority that Congress has
provided,”??® the proposed rule purports to expand agency power beyond and in conflict with
relevant statutes.

a. The agencies proposing this rule do not have authority to promulgate it.

The rule as whole exceeds OMB’s statutory authority and that of each of the 42 agencies proposing
it. OMB primarily relies on its general housekeeping statutes as a basis for the proposed rule, but
these statutes do not authorize the agency to enact substantive policy changes. It is well established
that general housekeeping statutes authorize only rules of agency organization, procedure, or
practice; agencies cannot promulgate substantive rules without a congressional grant of power
permitting the exercise of this quasi-legislative authority.””® The statutes OMB invokes do not
grant such authority, but rather are limited to routine fiscal oversight.>** Under 31 U.S.C.
§ 503(a)(2), OMB may “[p]Jrovide overall direction and leadership to the executive branch on
financial management matters by establishing financial management policies and requirements.”
Federal courts have held that this provision permits OMB to issue “oversight” but not “directly
active” rules.?’! Meanwhile, 31 U.S.C. § 6307(1) authorizes OMB to issue “supplementary
interpretative guidelines to promote consistent and efficient use of...grant agreements.” With this
statutory authorization, Congress was “referring to procedural rather than substantive” guidelines
for grants.?*? Accordingly, OMB’s Uniform Guidance is intended to provide “general criteria” for
grantmaking®** and “establish[] basic principles and procedures for grant accounting.”?3*

This proposed rule is a sharp departure from the intended function and long-standing use of the
Uniform Guidance. Instead, OMB is transforming the Uniform Guidance into a vehicle for

228 National Federation of Independent Business v. Occupational Safety and Health Administration, 595 U.S. 109,
117 (2022).

229 Under the APA, the central distinction among agency regulations is between “substantive rules” or “legislative-
type rule[s]” that have the characteristic of “affecting individual rights and obligations™ and “interpretative rules,
general statements of policy, or rules of agency organization, procedure, or practice.” Chrysler Corp. v. Brown, 441
U.S. 281, 301 (1979) (citing Morton v. Ruiz, 415 U.S. 199, 236 (1974)).

20 See Association of American Universities v. Department of Defense, 792 F. Supp. 3d 143, 165 (D. Mass. 2025).
Bl National Council of Nonprofits v. Office of Management & Budget, 775 F. Supp. 3d 100, 126 (D.D.C. 2025); see
also American Federation of Government Employees v. Trump, 139 F.4th 1020, 1037 (9th Cir. 2025) (noting that
the government “concede[d] that OMB has “only supervisory authority over other federal agencies” and therefore
concluding that OMB’s actions directing other federal agencies to engage in restructuring and large-scale RIFs were
ultra vires).

232 Building & Construction Trades Department, AFL-CIO v. Allbaugh, 172 F. Supp. 2d 138, 162 (D.D.C. 2001),
Jjudgment rev’d on other grounds in 295 F.3d 28 (D.C. Cir. 2002).

233 Strom v. McMahon, No. 22 Civ. 4678 (JHR), 2025 WL 1746905, at *5 (S.D.N.Y. June 24, 2025) (quoting 2
C.F.R. §200.403).

234 Association of American Universities, 7192 F. Supp. 3d at 152.
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substantive funding conditions, rather than procedural guidance. And rather than a “supplementary
interpretive guideline,” the proposed rule seeks to mandate new conditions on all federal agencies,
replacing the current practice where agencies use OMB guidance to issue regulations based on
their own statutory authority. OMB has made it clear that this change is by design: Turning the
Uniform Guidance into a binding regulation is one of the principal objectives for this proposed
rule.?*

OMB generally lists a number of additional statutes as authorities for the rule. But it does not
explain why these statutes are relevant to its rulemaking authority or even point to the specific
provisions it relies on. Indeed, these statutes appear to be entirely inapposite to the proposed rule.?*
OMB also cites to a 56-year-old executive order that references its duties, but even if an executive
order could grant independent authority beyond what Congress has allowed—which it cannot—
this executive order does not even mention rulemaking authority.*” Meanwhile, the remaining 41
agencies that have jointly proposed this rule do not point to any statutory authority whatsoever.
Indeed, none of these agencies have the authority to dictate binding government-wide grantmaking
requirements.

b. The proposed rule conflicts with numerous statutes establishing grants.

The proposed rule seeks to create unauthorized limitations or modifications to congressional
funding and mandate conditions that are inconsistent with the language, structure, and purpose of
the statutes the agencies are bound to enforce. OMB thus exceeds its authority by imposing funding
conditions that Congress has omitted or precluded.

The proposed rule repeatedly asserts that Congress has authorized executive agencies to prohibit
the use of federal awards for “extraneous ideological activities inconsistent with anti-
discrimination laws or Executive Branch policies.” OMB appears to suggest agencies have blanket
authority to determine the distribution of congressional funds based on their own policy
preferences. But agencies must make funding decisions in a manner faithful to the controlling
statutes, regardless of the statutes’ alignment with executive branch policy. Absent congressional
authorization, the executive branch may not redistribute or withhold properly appropriated funds
in order to effectuate its own policy goals.?*® Even where Congress has afforded the executive
branch a measure of discretion, it must exercise that discretion within the bounds of the statute it
is implementing, relying only on factors that Congress intended for it to consider.?*° The executive
branch’s political or policy priorities do not offer an interpretative guide for statutory language
and congressional intent, and they certainly cannot be used to reshape or supplant statutory criteria
for funding decisions. As a federal court recently noted when striking down one of this

235 See Proposed Rule, 91 Fed. Reg. at 322,05.

236 To the extent that OMB also relies on nondiscrimination laws for its authority, OMB’s egregious distortion of
these laws cannot support this rule. See supra notes 8-9. We also note that no single statute broadly prohibits sex
discrimination across all federally funded activities.

237 See Exec. Order No. 11541.

238 City & County of San Francisco, v. Trump, 897 F. 2d 1225, 1235 (9th Cir. 2018); see also PFLAG, Inc., 769 F.
Supp. 3d at 439 (finding that the Executive Branch has a duty to align federal spending and action with the will of
the people as expressed through congressional appropriations, not through Presidential priorities).

239 See State Farm, 463 U.S. at 43.
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administration’s attacks on diversity, equity, inclusion, and accessibility, while “the administration
is entitled to its views...[i]t cannot blur the lines between its viewpoint and existing law.”*** OMB
is now proposing to do precisely what courts have prohibited and treat the administration’s own
policy priorities as funding conditions comparable in force to those specified by Congress.

These extra-statutory conditions disregard the requirements of numerous congressional acts
establishing federal awards or grants or imposing general conditions on federal funding. OMB
seeks to impose these conditions across the board regardless of whether they are related to the
purpose of a particular funding program or the criteria enumerated in its statute. In many
applications, this reliance on considerations Congress did not intend for agencies to take into
account would be contrary to the APA.?*! The proposed rule suggests that it intends for agencies
to go even further and apply conditions that are contrary to the objectives of specific statutes, that
render the programs substantially less effective at fulfilling their mandates, or that conflict with
the statutes’ explicit requirements.

None of the 42 agencies proposing this rule have assessed the proposed rule’s implications for the
grants they administer and its potential conflict with statutes authorizing those grants. They have
provided no guidance on how they would apply the rule when it is inconsistent with the purpose,
funding criteria, and requirements of those statutes. The absence of even the most basic analysis
suggests that they have failed to consider centrally important issues raised by their proposed rule,
in further violation of APA standards.

The agencies’ perfunctory claim that the rule would be only be applied as allowable by law does
not excuse their failure to provide this analysis. Nor does this statement render the rule consistent
with grant statutes and within the scope of the agencies’ authority. Courts enjoining similar funding
conditions have noted that “savings clauses such as...‘to the maximum extent permitted by law’
do not magically ensure that conditions incorporating that language only operate in so far as they
are within Congress’s grant of authority.”?** The inclusion of a savings clause here is similarly
insufficient to guarantee the rule’s consistency with grant statutes.

The agencies have in fact offered ample reason to believe that they will not constrain their
applications to the bounds of the law. Under the current administration, many of the agencies
proposing the rule have adopted clearly erroneous interpretations of grant statutes,
nondiscrimination protections, and other applicable laws, and they have sought to terminate
funding based on these misinterpretations.?** Indeed, the proposed rule has incorporated many of

20 American Federation of Teachers v. Department of Education, 796 F. Supp. 3d 66, 107 (D. Md. 2025).

241 See State Farm, 463 U.S. at 43.

222 City of Fresno v. Turner, No. 25-CV-07070-RS, 2025 WL 2721390, at *19 (N.D. Cal. Sep. 23, 2025) (citing City
& County of San Francisco, 897 F. 2d at 1238-1240).

283 See, e.g., Latoya Hill & Samantha Artiga, Elimination of Federal Diversity Initiatives: Update and Current
Status (June 4, 2026), https://www.kff.org/racial-equity-and-health-policy/elimination-of-federal-diversity-
initiatives-updates-and-current-status; Troy Closson, 3 School Districts to Lose $65 Million Over Gender and D.E.I.
Policies, N.Y. TIMES (Sep. 25, 2025), https://www.nytimes.com/2025/09/25/nyregion/trump-dei-schools-federal-
money.html; Evie Blad, Trump’s Justice Dept. Investigates Dozens of Districts Over LGBTQ+ Curricula,
EDUCATION WEEK (June 16, 2026), https://www.edweek.org/policy-politics/trumps-justice-dept-investigates-
dozens-of-districts-over-lgbtg-curricula/2026/06.
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the guidance documents and executive orders that have formed the basis for those prior
misapplications. Further undercutting the assurance that the rule would be applied only as
allowable by law, OMB asserts that it is not aware of any statutes conflicting with the Anti-DEIA,
Gender, and Transgender Youth Provisions.?** But numerous grant statutes do in fact give rise to
this conflict. Three such statutes—the Violence Against Women Act (VAWA), the Head Start Act,
and the Ryan White CARE Act—are provided as examples below.

1. Violence Against Women Act

Congress established VAWA grant programs in part to address the barriers that survivors
experience to accessing necessary services. Both at the time of its initial enactment and in multiple
reauthorizations, Congress recognized that this objective cannot be achieved without particular
attention to those who have faced the greatest barriers, and it incorporated multiple provisions to
that end. For instance, the statute expressly prohibits discrimination based on gender identity.?*’
As previously detailed, however, the Gender Provision seeks to bar policies and practices that
protect transgender people from discrimination and would in fact require such discrimination in
many contexts, directly contradicting the requirements under VAWA.

Congress also created VAWA grants that support services specifically designed for “underserved
populations,” including those provided by population-specific organizations with demonstrated
expertise in serving these communities.?*® Under the statute, these communities include
“populations underserved because of geographic location, religion, sexual orientation, gender
identity, underserved racial and ethnic populations, [and] populations underserved because of
special needs (such as language barriers, disabilities, alienage status, or age).”?*’ The proposed
rule, however, seeks to impose conditions that would directly conflict with this mandate. Its Anti-
DEIA and Gender Provisions could both be used to prevent recipients of these grants from tailoring
their services, outreach, and community partnerships to the underserved populations enumerated
in the statute. For example, the proposed rule suggests that services prioritizing or even
recognizing the needs of underserved racial and ethnic communities would constitute “unlawful
DEI” or “racial preferences.” Meanwhile, grantees who are not permitted to simply acknowledge
the reality of a transgender person’s gender—as the Gender Provision purports to disallow—would
be unable to tailor services to those “underserved because of...gender identity.” If finalized, the
proposed rule would thus make it impossible for many VAWA grantees to comply with both its
funding conditions and their statutory obligations.

244 Proposed Rule, 91 Fed. Reg. at 32,217.

#4534 U.S.C. § 12291(b)(13)(A).

24634 U.S.C. §§ 20123(a)(1), 12291(a)(46), 20124(a)(1), 12291(a)(8)—(9); U.S. Department of Justice, Office on
Violence Against Women, Qutreach and Services to Underserved Populations Program Guide,
https://underservedproject.org/wp-content/uploads/2026/02/Underserved-Program-Guide.pdf (last updated Jan.
2026); U.S. Department of Justice, Office on Violence Against Women, Culturally Specific Services Program,
https://www.justice.gov/ovw/page/file/1117456/dl (last visited July 8, 2026).

24734 U.S.C. § 12291(b)(13)(A).
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1. Head Start

Per its purpose, legislative and regulatory history,>*® the Head Start Act,?*® amended by the
Improving Head Start for School Readiness Act of 2007,%° and the attendant Performance
Standards,?®! requires agencies to develop early childhood educational programing that supports
the diverse population of children and families the program serves.>>? Head Start was created and
has long been interpreted to serve an ever-widening diverse group of children, including specific
mandates to serve dual-language learners,? children with disabilities,>>* tribal communities,>>
and children experiencing homelessness.>>

As implemented through robust “Performance Standards,” grantees are mandated to ensure
services that reflect the “needs and diversity of the community”*’ and that are “linguistically and
culturally appropriate.”*® The Performance Standards have been amended throughout the years to
add additional requirements in service of better tailoring programming to community contexts and
including communities who were previously underserved.?® These requirements in the statutes
and implementing regulations are integral for achieving the core purpose of Head Start;
noncompliance with those requirements would fundamentally and irreparably make Head Start
less effective at achieving Congress’ stated intent for the program. The Anti-DEIA Provision runs
headlong against these specific statutory and regulatory requirements. The 2016 Performance
Standards, for example, “include[] a stronger focus on children experiencing homelessness and
children in foster care...to support programs serving children from diverse economic
backgrounds.”?*® These and comparable statutory and regulatory requirements mandate agencies
to tailor their program and attendant offerings specifically to the populations they serve. The
proposed rule thus flies in the face of Head Start’s legal purpose and decades of program expertise
that has led to its success. It leaves grantees with an impossible choice of whether to comply with

longstanding precedent or contort themselves into a posture that directly contradicts their express

purpose.?6!

248 See Center for Law and Social Policy et al., Comment Letter on Proposed Rule on Restoring Flexibility to
Support Head Start Program (June 11, 2026), https://www.clasp.org/wp-content/uploads/2026/06/CLASP-CAP-
NWLC-NAEYC-Head-Start-Sign-On.pdf (discussing 641A of the Head Start Act).

249 Public Law 97-35, 95 Stat. 499 (42 U.S.C. 9835, 9836a, 9837, 9839, 9840, 9840a, 9841, 9843a, and 9844).

230 Public Law 110-134, 121 Stat. 1363.

251 Head Start Performance Standards, 81 Fed. Reg. 61,294 (Sep. 9, 2016) (codified at 45 C.F.R. ch. XIII).

2242 U.S.C. § 9836(d)(2)(L); see also 45 C.F.R. § 1302.11(b).

2342 U.S.C. § 9836(a)(1)(B)(x).

23442 U.S.C. § 9836(a)(2)(B)(iv).

2542 U.S.C. § 9836(c)(7)(B).

236 42 U.S.C. § 9840(a)(1)(B)(ii).

2745 C.F.R.§ 1302.11.

2% 42 U.S.C. § 9836a(a)(2).

259 See 81 Fed. Reg. at 61,294-96 (outlining major changes such increasing flexibility for local implementation and
making a concerted effort to better serve Indigenous communities).

260 1d. at 61,311.

261 See, e.g. Amended Complaint, Washington State Association of Head Start and Early Childhood Assistance and
Education Program v. Kennedy, C25-781-RSM (W.D. Wash. May 13, 2025).
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iii. Ryan White CARE Act

The Ryan White HIV/AIDS Program was created to provide comprehensive care for people living
with HIV who lack sufficient health-related or financial resources.?®? Congress has clearly signaled
its intent that funding allocations prioritize communities and populations that have been
historically underserved and those disproportionately affected by HIV,?% including “people in
poverty, racial/ethnic populations, and others who are underserved by healthcare and prevention
systems.”?** Some Ryan White funding streams are specifically designed to address racial
disparities. For example, the Minority AIDS Initiative provides funding for services, outreach,
education, and health professional training aimed to improve access to care and health outcomes
among racial and ethnic communities disproportionately affected by HIV.?%° By prohibiting Ryan
White grantees from any consideration of race, the Anti-DEIA Provision directly conflicts with
these requirements. The Anti-DEIA and Gender Provisions would also conflict with grantees’
ability to reduce disparities in HIV prevalence among transgender women generally and
transgender women of color in particular, as well as to address the barriers they face to accessing
HIV care.

The statute also requires programs to meet the comprehensive health-related needs of those living
with HIV, including “funding primary health care and support services that enhance access to and
retention in care.””®® As detailed in Section III, the Gender Provision, in concert with the Anti-
DEIA Provision, would compromise providers’ ability to offer respectful, nondiscriminatory care
that accounts for the full range of patients’ health-related needs and structural barriers to care. In
turn, more individuals with HIV, especially those who are transgender and/or people of color,
could be deterred from engaging in care, worsening both access and retention. And although the
Ryan White CARE Act specifically directs that funds be used to provide medical services for “co-
occurring conditions” that support access and retention in HIV care,”?®’ the Gender and
Transgender Youth provision could be used to limit grantees’ ability to integrate transition-related
care, despite the evidence demonstrating that this integration leads to higher rates of engagement
and retention in HIV care and improved health outcomes.?®

26242 U.S.C. §§ 300ff-11-300ff-140.

263 See, e.g., S. Rep. No. 106-294, at 12 (2000).

264 H.R. Rep. No. 109-695, at 2 (2006). See also 42 U.S.C. § 300ff-12(b) (directing that funding be allocated with
“particular attention to...subpopulations and historically underserved communities™); 42 U.S.C. § 300ff-52(a)(1)
(providers must prioritize individuals who are underserved or at risk of not receiving appropriate HIV care,
including those facing structural barriers to treatment); 42 U.S.C. § 300ff-23 (grant recipients must aim to meet “the
special care and service needs of the populations and subpopulations”).

265 Human Resources & Services Administration, Ryan White HIV/AIDS Program Part F: Minority AIDS Initiative,
https://ryanwhite.hrsa.gov/about/parts-and-initiatives/part-f-minority-aids-initiative (last updated Feb. 2022).

266 H.R. Rep. No. 109-695, at 2 (2006).

267 See 42 U.S.C. §§ 300ff-14(a), 300ff-22, 300ff-51.

268 Kathryn Lee et. al., supra note 86.
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VII. The proposed abortion-related funding restriction is baseless, unauthorized, and
harmful.

We strongly oppose proposed Section 200.477, which attempts to apply certain agencies’ funding
restrictions related to abortion to all/ federal financial assistance. This proposed section purports to
impose substantive policy changes without congressional authority, employs vague terms that
undermine fair notice and hinder compliance, and fails to account for the harm that will result from
its implementation. Section 200.477 particularly targets populations who disproportionately rely
on federally funded health care programs and already face significant barriers to accessing care.

a. OMB does not have the authority to promulgate Section 200.477.

OMB has spuriously cobbled together various provisions in an attempt to claim authority for
promulgating Section 200.477. These include the general housekeeping powers discussed in the
previous section?®® and Executive Order 14182, which purports to expand the Hyde Amendment,
an annual appropriations rider, despite lacking congressional approval. None of these sources,
whether considered individually or collectively, grant the agencies the authority to enact major
policy changes affecting all individuals capable of pregnancy who rely on federally funded health

care.?’"

1.  Executive Order 14182 cannot grant OMB authority to promulgate Section
200.477.

OMB states that § 200.477 was issued to be “consistent with Executive Order 14182.” But
executive orders alone cannot supply rulemaking authority; only a delegation of authority from
Congress can.?”! Because no such statutory delegation exists, OMB’s reliance on Executive Order
14182 is ultra vires.

ii.  No “existing statutory funding restrictions” authorize Section 200.477.

The proposed rule claims to “promote[] uniform application of existing statutory funding
restrictions” on abortion “consistent with Executive Order 14182,”*’? but there is no uniform
statutory funding restriction on abortion across all federal programs. The Hyde Amendment and
other existing restrictions on federal funding for abortion vary in their application; some are non-
permanent appropriations riders, while others are statutory. Additionally, their reach differs, as
some prohibit abortion in certain instances but not in others. While NWLC strongly opposes all of
these restrictions—because federal government programs should provide the abortion care people
need, without restriction—it is nonetheless the case that Congress has authorized these separate

269 See supra notes 229-34 and associated text.

270 The sweeping scope of Section 200.477 implicates the major questions doctrine, which requires clear
congressional authorization before an agency can make decisions of vast economic and political significance, as
“Congress intends to make major policy decisions itself, not leave those decisions to agencies,” West Virginia v.
Environmental Protection Agency, 597 U.S. 697, 716, 723 (2022) (citing United States Telecom Association v.
Federal Communications Commission, 855 F.3d 381, 419 (CADC 2017)).

21! See, e.g., Martin Luther King Jr. County v. Turner, 798 F. Supp. 3d 1224, 1248 (W.D. Wash. 2025) (enjoining
funding conditions that federal agency imposed relying on Executive Order 14182, among others); see also Utah
Association of Counties v. Bush, 316 F.2d 1172 (2004).

272 Proposed Rule, 91 Fed. Reg. at 32,232.
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restrictions, tracked to separate funding streams. Congress has declined to authorize a single,
uniform abortion funding restriction across all federal financial assistance as this proposed rule is
attempting to create and implement.

The Hyde Amendment is an annual budget rider and funding restriction that Congress has included
in various forms in the yearly appropriations acts for the Departments of Labor, Health and Human
Services, and Education and related agencies (“L-HHS-Ed”) since 1976.2”3 It prohibits those
agencies from using funds appropriated by those acts for abortion, with only narrow exceptions.
The Hyde Amendment’s restrictions do not apply to any other funding streams.?’*

Congress has imposed other unique restrictions on the use of appropriations for abortion on other
agencies. For example, during some fiscal years, abortion restrictions have been imposed on the
appropriations for federal employee health benefits (Pub. L. No. 119-75, § 613, 140 Stat. 487), the
Department of Justice and Bureau of Prisons (Commerce Justice, Science; Energy and Water
Development; and Interior and Environment Appropriations Act, 2026, P.L. 119-74 (Jan. 23,
2026), 140 Stat. 37, §§ 202, 204), and the District of Columbia (Pub. L. No. 119-75, § 810, 140
Stat. 510). Separately, Congress has added abortion funding restrictions in three statutes specific
to certain federal funding streams: the Department of Defense (10 U.S.C. § 1093), foreign
assistance programs (22 U.S.C. § 2151b(f)), and the Indian Health Service (25 U.S.C. § 1676).
Each of these abortion funding restrictions is distinct and applies solely to the particular funding
stream to which it is attached. Yet this rule would exceed these targeted directives from Congress
by attempting to apply a single, uniform abortion funding restriction across all federal financial
assistance—an unlawful act which Congress has not authorized.

Further, by the express terms of the Appropriations Act, riders like the Hyde Amendment are
temporary, session-specific legislative enactments. Not only is it unlawful for an agency to rely on
an appropriations budget rider as its authority, but this nonsensical approach would be disruptive
to our most basic functions of government.?’> The current Appropriations Act and its Hyde
Amendment are in force only for the fiscal year of the appropriation—presently, the fiscal year
ending September 30, 2026.27® Section 200.477 thus seeks to rely on an appropriation rider that

273 See Pub. L. No. 119-75, §§ 50607, 140 Stat. 317 (2026).

274 See, e.g., Reconsidering the Application of the Hyde Amendment to the Provision of Transportation for Women
Seeking Abortions, 49 Op. O.L.C. _, at *2 n.1 (July 11, 2025) (“[TThe Hyde Amendment does not generally apply
to funding provided to other agencies or under other appropriations”™). Further, where Congress has enacted an L-
HHS-Ed appropriations act as a single division of a larger omnibus appropriations act, such omnibus acts have
included a prefatory provision specifying that “any reference to ‘this Act’ contained in any division of this Act shall
be treated as referring only to the provisions of that division.” Edward C. Liu & Wen W. Shen, The Hyde
Amendment: An Overview 1 (July 20, 2022),

https://www.congress.gov/crs_external products/IF/PDF/IF12167/IF12167.2.pdf. This holds true in the current
Appropriations Act, Pub. L. No. 119-75, § 3, 140 Stat. 174 (clarifying that “any reference to ‘this Act’ contained in
any division of this Act shall be treated as referring only to the provisions of that division.”).

275 Building & Construction Trades Department, AFL-CIO v. Martin, 961 F.2d 269, 273 (D.C. Cir. 1992).

276 See Pub. L. No. 119-75, § 5, 140 Stat. 174 (2026) (“Sec. 5 Statement of Appropriations: The following sums in
this Act are appropriated, out of any money in the Treasury not otherwise appropriated, for the fiscal year ending
September 30, 2026.”); Tin Cup, LLC v. United States Army Corps of Engineers, 904 F.3d 1068, 1073 (9th Cir.
2018) (quoting Natural Resources Defense Council v. U.S. Forest Service, 421 F.3d 797, 806 n.19 (9th Cir. 2005)).

47



https://www.congress.gov/crs_external_products/IF/PDF/IF12167/IF12167.2.pdf

will expire on September 30, 2026, in a rule set to take effect on October 1, 2026.2”7 This would
apply an expired law as a requirement for “government-wide...Federal awards made and amended
during fiscal year 2027” and all years thereafter.”’® No federal agency can tie Congress’s hands
with regards to appropriations in this way. Section 200.477 is thus contrary to Congress’s
circumscribed appropriations decisions.

1. Section 200.477 is a substantive policy change that cannot be issued under OMB’s
housekeeping statutes.

Finally, OMB invokes its general housekeeping powers to justify Section 200.477, but as discussed
in Section VI, the statues it relies on do not authorize it to enact substantive policy changes.
Proposed Section 200.477 can only be characterized as a substantive policy change, as it attempts
to broaden the Hyde Amendment’s prohibitions on the use of federal funds for specific
circumstances to all federal financial assistance programs. The application of the Hyde
Amendment to any federal funding awards without congressional authority—Ilet alone al/l federal
funding awards, for all time—is undoubtedly a “directly active”?”® substantive policy decision
reserved for Congress, as it would significantly alter the landscape of reproductive health care
access for the entire country.

iv.  Section 200.477 is vague and ambiguous, failing to provide adequate notice or clear
implementation criteria.

Even if OMB had the authority to promulgate these substantive budgetary restrictions, which it
does not, the proposed section is impermissibly vague. Section 200.477 loosely refers to “elective
abortion” and “costs associated with abortion,” terms that are not defined in any federal statute or
regulation, without any clarification as to their meaning. The Hyde Amendment, which Section
200.477 purports to enforce, does not use the terms “elective abortion” or “costs associated with
abortion.” While Executive Order 14182 references “elective abortion,” it does so without
definition, and federal courts have already concluded that some grant conditions requiring
compliance with Executive Order 14182 are impermissibly vague.?*°

Further, to the extent this phrase is intended to differentiate between “elective” and “medically
necessary” abortions, such a distinction is unfounded in medical reality and practical
application.”®! According to the American College of Obstetricians and Gynecologists, “an
elective procedure is one in which delay would not substantially affect a person’s life or well-
being. That term simply does not apply to abortion services, where delays in care are directly

associated with significant reductions in patient access and safety.”?*> And to comply with this sort

277 Proposed Rule, 91 Fed. Reg. at 32,235.

278 Id.

2% As explained in Section VI, OMB’s housekeeping statutes allow it to issue “oversight” but not “directly active”
rules. See National Council of Nonprofits, 775 F. Supp. 3d at 126.

280 See, e.g., Martin Luther King Jr. County, 798 F. Supp. at 1224.

281 American College of Obstetricians & Gynecologists, ACOG Guide to Language and Abortion,
https://www.acog.org/contact/media-center/abortion-language-guide (last visited July 3, 2026).

282 American College of Obstetricians & Gynecologists, ACOG Committee Statement 16: Increasing Access to
Abortion, 145 OBSTETRICS & GYNECOLOGY €86 (Feb. 2025), https://www.acog.org/-
/media/project/acog/acogorg/clinical/files/committee-statement/articles/2025/02/increasing-access-to-abortion.pdf.
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of false distinction, federal funding recipients would be compelled to interrogate medical providers
and patients about their reasons for care, violating personal privacy and autonomy.

The Hyde Amendment has never differentiated abortion funding status based on “elective”
classification, and it has never included language banning appropriated funds from being used for
“costs associated” with abortions. Because these phrases are ambiguous and have no basis in
existing law, commenters cannot fully assess the impacts of the proposed rule and OMB has
therefore deprived the public of meaningful opportunity to advise it on those impacts, in violation
of the APA’s notice standards.?*?

Ambiguity of this scope invites arbitrary, inconsistent implementation across agencies, generating
mass confusion and making compliance practically impossible for many recipients. Section
200.477 applies a vague and undefined restriction, which is not consistent with the text of the Hyde
Amendment or any other statute, to all federal funding. It would cause confusion for all federal
funding recipients, including those that are subject to the Hyde Amendment, those that are subject
to the abortion funding restrictions that attach to other funding streams, and those that are not
currently subject to any similar restrictions. This confusion would lead to a chilling effect, leading
recipients to withhold care that is legal to provide, and it would contribute to the reproductive
health care crisis that our nation currently faces.

b. To the extent its meaning can be deciphered, it is likely that Section 200.477 will threaten
the health and well-being of people capable of pregnancy, with a disproportionate impact
on communities who face greater barriers to care.

Access to reproductive health care, including abortion, is essential for achieving gender justice and
enabling individuals to make informed decisions about their health, their lives, and their futures.
This autonomy is foundational to liberty, economic security, and equitable participation in
society.”®® Yet many are denied access to abortion services, particularly following the Supreme
Court’s erroneous decision in Dobbs v. Jackson Women’s Health Organization,’® which
overturned the constitutional right to abortion and thrust the U.S. further into a reproductive health
care crisis that disproportionately impacts Black, Indigenous, disabled, and low-income women
and other people capable of pregnancy.?®® Dobbs has exacerbated serious health risks for
pregnancy-capable people, forcing patients, some of whom are facing life-threatening
complications, to traverse multiple states to access care—incurring increased costs?®’ in the

283 See supra note 194 and associated text.

284 See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 835 (1992). See also Diana
Greene Foster et al., Socioeconomic Outcomes of Women Who Receive and Women Who Are Denied Wanted
Abortions in the United States, 108 AMERICAN JOURNAL OF PUBLIC HEALTH 407 (Mar. 2018),
https://doi.org/10.2105/AJPH.2017.304247; ANSIRH, Introduction to the Turnaway Study (Dec. 2022),
https://www.ansirh.org/sites/default/files/2022-12/turnawaystudyannotatedbibliography122122.pdf.

285397 U.S. 215 (2022).

286 Kate Zernike, Medical Impact of Roe Reversal Goes Well Beyond Abortion Clinics, Doctors Say, N.Y. TIMES
(Sep. 10, 2022), https://www.nytimes.com/2022/09/10/us/abortion-bans-medical-care-women.html; Liza Fuentes,
Inequity in US Abortion Rights and Access: The End of Roe Is Deepening Existing Divides (2023),
https://www.guttmacher.org/2023/01/inequity-us-abortion-rights-and-access-end-roe-deepening-existing-divides.
287 Traveling for abortion increases costs—gas, flights, accommodation, lost wages, and food—leading to delays or
preventing care altogether, disproportionately impacting marginalized individuals and perpetuating cycles of health
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process.?®® The proposed rule would even further worsen the severe barriers to health care already
affecting women and others capable of pregnancy in the United States and the harmful
consequences for their health and wellbeing, economic stability, and equal opportunity.

The well-documented harms of the Hyde Amendment—which OMB now proposes to expand—
demonstrates the likely impacts of Section 200.477. Since 1977, Congress has voted annually to
apply the Hyde Amendment to ban the use of Medicaid funds for most abortion care.?®” Estimates
from 2021 indicate that the Hyde Amendment leaves approximately 7.8 million Medicaid-enrolled
women aged 15-49—half of whom are women of color—without abortion coverage, forcing
patients to pay out-of-pocket for care.?*° These out-of-pocket expenses have continued to rise to
prohibitive levels for many enrollees.?’! These barriers force individuals to self-fund and rely on
practical support networks to access necessary health care, further entrenching inequities. Many
are unable to overcome these barriers and are denied abortion care altogether.

People seeking abortion face numerous harmful effects if they are denied care. Women who seek
and are denied an abortion are nearly four times more likely to live below the poverty line
compared to those who receive abortion care.?*? Unplanned births significantly reduce women’s
participation in the labor force, and not being able to access an abortion undermines their career
aspirations and achievement.?”®> Denying someone access to abortion care threatens their ability to
meaningfully participate in their communities and live their lives to the fullest.”* Women who
want but are denied abortions also report more life-threatening complications and chronic health

and economic strain. Alia Cornell et al., Seeking Abortion Care Across State Lines After the Dobbs Decision, 9
JAMA NETWORK OPEN ¢261068 (Mar. 9, 2026), https://doi.org/10.1001/jamanetworkopen.2026.1068.

288 Travel for abortion care peaked in 2023, with over 169,000 patients traveling to other states for care, accounting
for 16% of all U.S. abortions. This was a significant increase from 81,000 in 2020. In 2025, approximately 142,000
individuals crossed state lines for abortion care, marking an 8% decline from 2024 (154,000) and a 16% decline
from the 2023 peak. Nationally, 13% of all abortion patients in 2025 traveled out of state for care. Guttmacher
Institute, Abortion in the United States (Mar. 2026), https://www.guttmacher.org/fact-sheet/induced-abortion-united-
states.

289 Alina Salganicoff et al., The Hyde Amendment and Coverage for Abortion Services Under Medicaid in the Post-
Roe Era (Mar. 14, 2024), https://www .kff.org/womens-health-policy/the-hyde-amendment-and-coverage-for-
abortion-services-under-medicaid-in-the-post-roe-era.

2% Governing for Impact, Modernizing Hyde Amendment Regulations 2 (Apr. 2022),
https://governingforimpact.org/wp-content/uploads/2024/02/Hyde TEMPLATED.pdf.

2! For instance, median charges for medication abortion increased from $495 in 2017 to $560 in 2020. Similarly,
the cost of a first-trimester procedural abortion rose by $100, from $475 in 2017 to $575 in 2020. Given that one-
quarter of Americans struggle to afford a $400 emergency, many simply cannot manage the expense of an abortion.
1d.; see also ANSIRH, The Turnaway Study: A Brief Overview (2021),
https://www.ansirh.org/sites/default/files/publications/files/turnaway_study brief web.pdf.

292 ANSIRH, supra note 284.

293 Id.; Foster et al., supra note 284.

294 ANSIRH, The Harms of Denying a Woman a Wanted Abortion: Findings from the Turnaway Study (2020),
https://www.ansirh.org/sites/default/files/publications/files/the_harms_of denying a woman a wanted abortion 4

-16-2020.pdf.
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conditions than those who receive abortion care. These complications include chronic migraines,
joint pain, gestational hypertension, eclampsia, and postpartum hemorrhage.?*

This proposed rule seeks to unlawfully expand the Hyde Amendment across all federal funding
streams, causing more people to be denied access to essential health care and to suffer the known
consequences of such denials. If finalized, this regulation would jeopardize the health and
economic security of low-income individuals capable of pregnancy, worsening the reproductive
health care crisis intensified by the Dobbs decision.?? OMB has wholly failed to grapple with the
real-world impact this rule would have.

VIII. Conclusion

The proposed rule is fundamentally flawed. It purports to subject federal funding to the current
administration’s ideological positions and fluctuating political priorities, regardless of their
alignment with congressional intent and statutory requirements. It could destabilize federally
funded entities and leave numerous beneficiaries—especially women of color, transgender people,
and others who face barriers to essential services—without access to the programs and resources
they need to thrive. OMB fails to recognize or justify these harmful impacts, instead peddling in
misinformation and baseless accusations, all in apparent furtherance of animus that cannot form a
valid basis for rulemaking. On these grounds and numerous other deficiencies raised in this
comment and elsewhere in the record, the proposed rule must be withdrawn in its entirety.

We further express our serious concerns with the abbreviated comment period, which is markedly
inadequate for a proposed rule of this scope and magnitude. Moreover, the planned effective date
of October 1, mere weeks after the comment period ends and with no true justification provided
as to the urgency, cannot plausibly permit OMB to meet its basic APA obligation to consider all
significant comments and strongly suggests that it is treating the notice and comment period as a
mere formality.

Finally, we request that the supporting documentation we have made available through direct links
in our citations be considered as part of the formal administrative record for purposes of the APA.
If OMB does not intend to consider these materials part of the record as requested, we ask that you
notify us and provide us with an opportunity to submit copies of the studies and articles into the
record.

For further information, please contact Ma’ayan Anafi, Senior Counsel for Health Equity and
Justice, at manafi@nwlc.org.p

295 Tanya Albert Henry, Access to Abortion and Women’s Health: What the Research Shows (Jul. 5, 2022),
https://www.ama-assn.org/public-health/population-health/access-abortion-and-women-s-health-what-research-
shows.

29 Salganicoff et al., supra note 289.

51


mailto:manafi@nwlc.org
https://www.ama-assn.org/public-health/population-health/access-abortion-and-women-s-health-what-research-shows
https://www.ama-assn.org/public-health/population-health/access-abortion-and-women-s-health-what-research-shows

	I. The proposed rule would weaponize federal funding to target communities and viewpoints the administration disfavors.
	II. The proposed rule encourages expansive and unpredictable agency enforcement.
	III. The proposed rule would have devastating impacts for funding recipients and the people they serve.
	a. Programs addressing gender-based violence
	b. Head Start
	c. Workforce
	d. Health care
	i. The proposed rule would affect critical programs promoting health and access to care.
	ii. The impacted programs have outsized importance for those with unmet health needs.
	iii. Losing federal funding could devastate these programs and the people they serve.
	iv. The funding conditions in the proposed rule conflict with many grantees’ missions and services.

	e. Education
	i. This rule would threaten all Department of Education grants, including formula grants.
	ii. This rule would further imperil the Department of Education’s discretionary grants.
	iii. This rule would further harm educational grantees funded by other agencies besides the Department of Education.
	iv. Educational recipients cannot easily find alternative sources of funding.


	IV. OMB has failed to justify its proposed rule.
	a. OMB has failed to acknowledge or assess the rule’s negative impacts.
	b. The purported objectives are unrelated to or even contrary to central provisions of the proposed rule.
	c. The proposed rule relies on unsupported claims and misinformation to support key provisions.

	V. The rationales proffered in the proposed rule appear to be pretexts for impermissible animus.
	a. The proposed rule provides clear evidence of animus toward disfavored groups.
	b. The rule’s purported justifications appear to be a pretextual cover for unstated motives.

	VI. The proposed rule conflicts with statutory limitations.
	a. The agencies proposing this rule do not have authority to promulgate it.
	b. The proposed rule conflicts with numerous statutes establishing grants.
	i. Violence Against Women Act
	ii. Head Start
	iii. Ryan White CARE Act


	VII. The proposed abortion-related funding restriction is baseless, unauthorized, and harmful.
	a. OMB does not have the authority to promulgate Section 200.477.
	i. Executive Order 14182 cannot grant OMB authority to promulgate Section 200.477.
	ii. No “existing statutory funding restrictions” authorize Section 200.477.
	iii. Section 200.477 is a substantive policy change that cannot be issued under OMB’s housekeeping statutes.
	iv. Section 200.477 is vague and ambiguous, failing to provide adequate notice or clear implementation criteria.

	b. To the extent its meaning can be deciphered, it is likely that Section 200.477 will threaten the health and well-being of people capable of pregnancy, with a disproportionate impact on communities who face greater barriers to care.

	VIII. Conclusion

