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Title VIl Protects Transgender
Workers'’ Access to Restrooms

The Trump administration is using every lever of the federal government to limit the rights and
opportunities of transgender people, under the guise of “protecting women.” ' As part of this relentless
campaign, the EEOC is weaponizing Title VIl to attack the rights of transgender workers,? including their
right to access facilities consistent with their gender identity.

For over a decade, the U.S. Equal Employment Opportunity Commission (“EEOC”) recognized in its federal
sector decisions that transgender workers have the right to access bathrooms and other sex-segregated
facilities consistent with their gender identity—a position that is consistent with the law and necessary to
ensure equal employment opportunity for transgender workers. But now, under the leadership of Chair
Andrea Lucas, the EEOC has issued a federal sector decision reversing this longstanding position.>

Despite the EEOC's harmful actions to undermine transgender workers' rights, federal law and
Supreme Court precedent still protect workers from discrimination, including harassment, based on
gender identity. Employers may risk liability if they follow this administration’s lead and adopt a policy that
bars transgender workers from using the restroom consistent with their gender identity. And workers
should know that Title VII still protects their right to be free from discrimination, including harassment,
based on gender identity. Attorneys and resources exist to support transgender workers in exercising their
rights.
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Denying transgender workers access
to bathrooms and other facilities based
on gender identity is unlawful sex
discrimination.

Title VII of the Civil Rights Act of 1964 protects the right

of all workers to be free from discrimination based on sex,
including the right to be free from workplace harassment.
In Bostock v. Clayton County, the Supreme Court affirmed
that Title VII's ban on sex-based discrimination applies

to discrimination based on gender identity, because
“discrimination based on ... transgender status necessarily
entails discrimination based on sex.” * The Supreme Court
has long recognized that Title VII's prohibition on sex-
based discrimination includes sex-based harassment.’
Accordingly, lower courts have repeatedly affirmed that
Bostock’s reasoning protects transgender workers from sex-
based harassment in the workplace.®

Federal courts have recognized that denying transgender
people access to bathrooms or other facilities that align
with their gender identity constitutes unlawful sex-based
discrimination.” For example, a court found that when

a school district required a transgender school police
officer to use only gender-neutral restrooms, the district
discriminated against him by treating him differently from
other similarly-situated workers based on his sex.?

Federal courts have also recognized that prohibiting
transgender workers from using facilities consistent with
their gender identity can contribute to a hostile work
environment in violation of Title VII, which occurs when
harassing conduct is so severe or pervasive that it alters
the terms and conditions of employment. For example,

a court found that there was evidence of a hostile work
environment where a transgender woman, who worked as
a cook at a restaurant, was “ridiculed and demeaned” when
she tried to use the women'’s restroom, leading her to limit
the amount of water she drank in order to reduce the need
to use the restroom.® In another case, a court found that a
transgender woman working at a doughnut shop stated a
claim of a hostile work environment where her employer
prevented her from using the women’s bathroom, along
with other harassing conduct.”®

The EEOC has long recognized in its federal sector decisions

that transgender and nonbinary employees are entitled to
all the protections afforded to other workers under Title VII.
First, the EEOC held that Title VII's prohibition against sex
discrimination includes gender identity discrimination in

its 2012 decision in Macy v. Holder. ™ And then, in 2015,
the EEOC recognized that denying workers access to
bathrooms and other sex-segregated facilities consistent
with their gender identity is a form of sex-based
discrimination. In its decision in Lusardi v. Department of
the Army, the EEOC held that the Department of the Army
discriminated against a transgender employee based

on sex when it prevented her from using the common
women’s restroom because of her gender identity.” The
EEOC also found that denying the employee access to
the women’s bathroom, combined with other harassing
conduct, contributed to a hostile work environment.®
These long-standing decisions, issued by the EEOC in
cases of discrimination brought by federal employees,
“represent[] EEOC's official position on the matter
decided” and have for over a decade. But now, the EEOC
is reversing course and adopting a position that directly
contravenes federal case law. The EEOC’s February 2026
decision does not change the rights workers have under
Title VII, but it makes clear that the EEOC is once again
abandoning transgender workers, and it will make it harder
for federal employees in particular to enforce their rights
under the law.

Denying transgender workers access
to bathrooms consistent with their
gender identity can cause serious
harms.

When transgender workers are denied access to
bathrooms that align with their gender identity, they

may be forced to use a bathroom that is inconsistent

with their affirmed gender, a situation that can put them
at heightened risk of harassment. Research shows that
transgender people are more likely to be verbally harassed
or excluded when they use a bathroom consistent with
their sex assigned at birth, as compared to when they

use a bathroom consistent with their gender identity. For
example, 10.8% of transgender men who regularly used
women’s bathrooms experienced verbal harassment,

as compared to 7.3% of transgender men who regularly
used men’s restrooms.”® To avoid such uncomfortable

and potentially dangerous situations, transgender people
may try to avoid using the bathroom at school, work, or

in public places by limiting their food and water intake.'®
Avoiding using the restroom can have serious physical
consequences, including urinary tract infections and
constipation, kidney stones and other kidney disease, and
other health complications.”
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In other instances, transgender workers are restricted to
using only single-stall or gender-neutral bathrooms. These
restrictions often force transgender workers to wait in long
lines or travel long distances to use the restroom due to the
limited number of single-stall or gender-neutral facilities,
while their cisgender colleagues have readily available
access to numerous restrooms—resulting in practical
inconveniences and barriers, and further isolating and
stigmatizing transgender workers.'®

Trans-exclusionary facilities policies do
not protect women and actually make
women less safe.

EEOC Chair Lucas has falsely suggested that exclusionary
bathroom policies are needed to protect cisgender
women and comply with Title VII. ® She has gone so far
as to encourage cisgender women to file discrimination
charges if they see someone who they perceive to be
transgender using women’s bathrooms or other facilities
in the workplace.?® Lucas'’s suggestion is clearly contrary
to the law: for more than two decades, federal courts
have rejected the premise that the mere presence of a
transgender person in a restroom, absent any severe

or pervasive harassing conduct, creates a hostile work
environment for other workers under Title VII.?' Her
rhetoric is also dangerous. By falsely suggesting that the
presence of transgender people poses a danger to women,
comments like these encourage further harassment of
transgender people and invite strict gender policing that
puts all women, including cisgender women, at risk of
greater sex-based scrutiny and harassment.

Exclusionary bathroom policies are not necessary to protect
women'’s safety. Existing laws already prohibit various
privacy and safety violations in all settings, including
bathrooms and locker rooms. Moreover, numerous
jurisdictions have had policies in place for years that
protect the rights of transgender people to use restrooms
consistent with their gender identity, without any increase
in public safety risk or criminal incidents.?? The experiences
of these jurisdictions, as well as empirical research,
demonstrate that concerns about increased safety risks as a
result of inclusive facilities policies are not supported by the
evidence.?

To the contrary, when employers adopt policies that
prohibit transgender workers from using bathrooms

that align with their gender identity, it actually makes all
women, including cisgender women, less safe. These
policies encourage colleagues, clients, and the public

to monitor access to bathrooms, inviting scrutiny and
intrusive questioning of any woman who does not
conform to gender expectations. This scrutiny can lead
to confrontation and harassment of women based on
their appearance. In 2025 alone, there were multiple
documented incidents of cisgender women who were
confronted in women’s bathrooms because they were
perceived to be transgender or too masculine.?* For
example, in Florida, a 6'4” cisgender woman working at a
retail store was reportedly accosted by a male customer
who followed her into the women’s bathroom and yelled
a slur for transgender people; she was fired a week later
after reporting the harassment.?

Conclusion

Denying transgender workers access to bathrooms and
other facilities that align with their gender identity is
discriminatory, unlawful, and harmful to transgender
workers and women. The EEOC'’s recent actions, and
the Chair’s rhetoric, sow confusion about Title VII's
protections, invite further abuse and harassment of
transgender workers, and make it harder for workers to
enforce their rights. But these actions do not change
federal law, which continues to protect transgender
workers from discrimination, including their right to use
bathrooms and other facilities that align with their gender
identity.
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