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INTEREST OF AMICI CURIAE!

Amict curiae are a collection of organizations, attorneys, and law
professors that share a strong interest in eradicating gender discrimination in
jury selection. See Appendix A.

Amict National Women’s Law Center (“NWLC”) fights for gender
justice—in the courts, in public policy, and in our society—working across the
issues that are central to the lives of women and girls. NWLC uses the law in
all its forms to change culture and drive solutions to the gender inequity that
shapes our society and to break down the barriers that harm all of us,
especially women of color, LGBTQ people, and low-income women and
families.

Amict Georgia Association for Women Lawyers (“GAWL”) joins this
amicus brief because persistent gender stereotypes in jury selection continue
to threaten the promise of equal protection guaranteed by the Fourteenth

Amendment. Ensuring that women are not excluded based on outdated

1 Under Federal Rule of Appellate Procedure 29(a)(4)(E), amici curiae
declare that no party’s counsel authored this brief in whole or in part; no party
or party’s counsel contributed money intended to fund preparing or
submitting the brief; and no person—other than amici curiae or their
counsel—contributed money intended to fund preparing or submitting this
brief. All parties have consented to the filing of this brief.

1
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assumptions about temperament, capability, or emotional disposition is
consistent with GAWL’s longstanding advocacy for equality and the
advancement of women’s full participation in civic life.

Amict submit this brief to provide important context for the equal
protection claim before this Court. Serving on a jury is an American right and
privilege, and it harms potential jurors, litigants, and the community when
individuals are prevented from fulfilling their civic duty based on their gender.

INTRODUCTION & SUMMARY OF THE ARGUMENT

The Equal Protection Clause promises “potential jurors, as well as
litigants,” that juries will not be picked based on “group stereotypes rooted in,
and reflective of, historical prejudice.” J.E.B. v. Alabama ex rel. T.B., 511 U.S.
127, 128 (1994). That promise was violated in this case. The prosecution used
all nine of its peremptory strikes on women and claimed that the Constitution
did not prohibit striking jurors based on gender. Shortly thereafter, the
Supreme Court made clear what ‘“should” have been “axiomatic” to
prosecutors everywhere: Gender-based strikes are unconstitutional because
they “ratify and perpetuate invidious, archaic, and overbroad stereotypes
about the relative abilities of men and women.” Id. at 130-31. On remand, the

prosecution offered up a smattering of post-hoc justifications for “striking
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th[ese] lad[ies]” from the jury. D.Ct. Dkt. 7-13, 6:16. But each sounds in the
same stereotypes that originally led women to be excluded from juries
altogether and, once women were allowed to sit on juries, inspired prosecutors
to openly strike women based on their gender.

Women were long prohibited from sitting on juries for fear that they—
and society—could not handle it: Courtrooms were too rough and tumble for
delicate female sensibilities. Women lacked the life experience and acuity to
judge another. And nobody would be around to take care of the home if women
were busy performing civic duties. Attitudes changed as women gained the
right to vote, and by the 1970s, the Supreme Court had made clear that women
had a constitutional right to serve on a jury. That did not stop prosecutors
from striking women based on those same invidious stereotypes, however—as
a group, women were considered too sympathetic, too short on critical-
thinking skills, and too hesitant to impose the death penalty. In 1996, shortly
after the trial in this case, the Supreme Court held in J.E.B. that such gender-
based peremptory strikes were also unconstitutional. And the Court exhorted
that trial courts must remain vigilant to ensure that pretext was not used to
hide discrimination. See 511 U.S. at 145; accord Mzller-El v. Dretke, 545 U.S.

231, 252 (2005).
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This case is exactly what the Supreme Court warned about. The
purportedly gender-neutral justifications offered by the prosecution all sound
in impermissible gender stereotypes. The prosecutor did not want to “bother”
the potential female juror with “vulgar language.” Dkt. 7-13, 6:19-20, 7:11-13.
Or she would be “overwhelmed,” and could not be “logical.” Id. 17:13-16. Or
she was “timid,” “quiet,” “hesitant,” “not very aggressive,” and would not “be
a leader.” Id. 14:15-18, 22:7-10. Or it would be a “hardship” for her to serve
because “her kids were at home,” or she needs to serve “her family business.”
Id. 6:22-7:1,17:11-12, 16-17.

The Georgia courts and the district court forgave this clear pretext,
reasoning that seven women were still able to sit on the jury. But that does not
neutralize the discrimination here against the nine struck venire members.
“[T]he promise of equality under law” is that “all citizens, regardless of ...
gender, have the chance to take part directly in our democracy.” J.E.B., 511
U.S. at 146. When even a single juror is struck based on gender stereotypes,
“this promise of equality dims, and the integrity of our judicial system is
jeopardized.” Id. The Court should grant habeas relief on the equal protection

claim and order a new trial free from discrimination.
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ARGUMENT

I. Women Were Long Excluded from Juries Based on Harmful
Stereotypes About Female Fragility.

Under the Sixth Amendment, a eriminal defendant is guaranteed a trial
“by an impartial jury.” U.S. Const. amend. VI. “The very idea of a jury is a
body ... composed of the peers or equals of the person whose rights it is
selected or summoned to determine; that is, of his neighbors, fellows,
associates.” Strauder v. West Virginia, 100 U.S. 303, 308 (1879). For much of
this nation’s history, that meant a jury comprised solely of men.

1. At English common law, women were deemed unfit to serve on juries
due to “propter defectum sexus”—a defect of sex. 3 William Blackstone,
Commentaries on the Laws of England *368 (1768). The sole exception was
“when a widow feigns herself with child, in order to exclude the next heir,” in
which case an all-female jury was to be empaneled. /d. This exclusion carried
over to America.

From the Founding until 1912, neither the federal government nor the
States permitted women to serve on juries. The Supreme Court even
sanctioned this exclusion. In 1879, the Court overturned a West Virginia

statute that prohibited Black men from serving on juries but opined that
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States may otherwise “prescribe the qualifications of its jurors,” including
“confin[ing] the selection to males.” Strauder, 100 U.S. at 309-10.

Wyoming was the sole exception: Laramie, a frontier town, “had a
serious crime problem, and the all-male juries ‘could not, or would not, convict
those who were captured red-handed in their crimes.” Vivian N. Rotenstein
& Valerie P. Hans, Gentlewomen of the Jury, 29 Mich. J. Gender & L. 243, 247
(2022) (quoting Grace R. Hebard, The First Woman Jury, 7J. Am. Hist. 1293,
1302 (1913)). So women were brought in to serve, assumedly “eager to support
convictions of lawless elements in order to protect their community.” Id.

2. Justifications for excluding women centered around age-old
stereotypes. Common was the idea that women, as the “fairer sex,” “were
thought to be too fragile and virginal to withstand the polluted courtroom
atmosphere,” J.E.B., 511 U.S. at 132—“too delicate to be subjected to the
coarse language and facts” of legal disputes, Rebecca Davis, Overcoming the
“Defect of Sex”: Georgia Women’s Fight for Access to Jury Service, XCI Ga.
Hist. Q. 49, 61 (2007). Excluding women from jury service thus protected them
“from the ugliness and depravity of trials.” J.E.B., 511 U.S. at 132.

Others lamented that families—and American society—would crumble

without women at home serving as wives and mothers. Davis at 61. This would
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be “a tragic detriment to our entire spiritual, moral, social, and political
structure,” leading to more “delinquents, criminals and crooks for these same
new feminine jurors to try and sentence.” Id. So excluding women from juries
“safeguard[ed] the important role” they played “in home and family life.”
Duren v. Missouri, 439 U.S. 357, 369 (1979); see, e.g., Rotenstein & Hans at
247 (describing caricatures “showing women jurors holding babies on their
laps” and stating “Baby, baby, don’t get in a fury; Your Mamma’s gone to sit
on the jury.”).

Opponents also expressed concern that having women in the courtroom
would distract from the proceedings. “[E]Jmpty-headed women” might
“introduce frivolous chatter into solemn courtroom proceedings.” Davis at 61.
Or “immorality” could occur between male and female jurors during extensive
deliberations or overnight sequestration. Id. at 54-56. One early ecritic
complained that “fainting fits and outbursts of tears in the jury box have
become a feature in cases that harrow the emotions.” R. le Clerc Phillips, Our
Jury System Again Under Fire, N.Y. TIMES, July 24, 1927. And some fretted
that women “lack[ed] the worldly knowledge necessary for jury service.”
Rotenstein & Hans at 248. They “possess[ed] only domestic virtues,” and

“[t]heir educations, their habits of mind, their points of view” did not prepare
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them to find others guilty or innocent. Id. A few “expressed concern that
women would be overly sympathetic to accident vietims” and other vulnerable
parties. Id. at 250.

3. Exclusion finally began to change at the turn of the twentieth century,
as women gained the right to vote and corresponding rights to participate in
public life. In 1898, Utah became the first state to allow women on juries
statewide, and others followed over the next few decades. See, e.g., Kansas to
Have Women Jurors, N.Y. TIMES, Nov. 10, 1912; Iowa Women Win Jury
Duty Suit, N.Y. TIMES, Dec. 14, 1921; Illinois Women Win Right of Jury
Duty, N.Y. TIMES, May 12, 1939. The federal system eventually joined.
Federal jury service was long tied to qualifications set by the State where the
federal court sat. Ballard v. United States, 329 U.S. 187, 190 (1946). But in the
Civil Rights Act of 1957, Congress made eligible for jury service “[a]ny citizen
of the United States.” 28 U.S.C. § 1861. By 1961, only three States—Alabama,
Mississippi, and South Carolina—barred women from jury service. Hoyt v.
Florida, 368 U.S. 57, 62 (1961).

Though women were allowed to sit on juries, many States still imposed
onerous “barriers” to women’s jury service, “designed to deter women from

exercising their right.” J.E.B., 511 U.S. at 131. Fifteen States and the District
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of Columbia permitted women to claim exemption from jury duty simply for
being a woman. Hoyt, 368 U.S. at 62-63. Three other states—Florida,
Louisiana, and New Hampshire—automatically excluded women unless they
affirmatively opted into the statewide jury pool. Id. at 63 n.7.

The Supreme Court upheld these limitations in 1961. Id. at 65. The Court
recognized that “[i]n the selection of jurors [the State] ha[d] differentiated
between men and women.” Id. at 61. But this distinction was “reasonable,” the
all-male Court explained. Id. “Despite the enlightened emancipation of women
from the restrictions and protections of bygone years, and their entry into
many parts of community life formerly considered to be reserved to men,
woman is still regarded as the center of home and family life.” Id. at 62. So “a
State, acting in pursuit of the general welfare,” could “conclude that a woman
should be relieved from the civic duty of jury service unless she herself
determines that such service is consistent with her own special
responsibilities.” Id.

4. Georgia came at the tail end, barring women in jury service until 1953.
Bills permitting women jurors were introduced in 1937 and 1941 but failed
both times. Davis at 54-56. In 1945, Georgia received a new state Constitution,

and a new provision that “[t]he General Assembly shall have the power to
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require jury service of women also, under such regulations as the General
Assembly may prescribe.” Ga. Const. art. VI, § XVI, 1 II; Davis at 56. Bills
were introduced again in 1947 and 1949, but they died too. Davis at 58, 63-64.

In 1950, four women were accidentally included in a jury pool in White
County. Id. at 64. All four asked to be excused from service, largely because
they feared resentment from the men in the room. Id. at 65. This incident
prompted Attorney General Eugene Cook to clarify that state law dictated
juries to be comprised of “upright and intelligent men” and that “men” could
not mean “women.” Id. at 64-65. He did explain, however, that if a woman
somehow sat as a juror unchallenged, she would be considered a legal juror
for appellate purposes. Id. at 65. That next year, the first female juror in
Georgia “accidentally” sat on a Cleveland jury. Id. at 66.

In late 1953, the Georgia legislature finally voted—by an overwhelming
majority—to permit women to sit on state juries. Id. at 67. The first Georgia
women “legally” sat on a jury four months later. Id. at 68. That legislative
victory came with limitations, however. Housewives with kids at home under
age fourteen were excluded by law. Id. at 68 n.78. Otherwise, “[aJny woman of
this State who d[id] not desire to serve upon juries” need only to “notify the

jury commissioners of the county in which she resides in writing” for her name

10
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to be removed from jury pool altogether. H.R. 111, 122nd Gen. Assemb., Spec.
Sess. (Ga. 1953). In 1975, the law was amended to strike this opt out, H.R. 74,
133rd Gen. Assemb., Reg. Sess. (Ga. 1975); Davis at 68 n.78, and in 1984, the
automatic excuse for “housewi[ves] with children 14 years of age or younger”
was removed, H.R. 1230, 137th Gen. Assemb., Reg. Sess. (Ga. 1984); Davis at
68 n.78.

5. Federal constitutional law spurred and mirrored this evolution among
the states. In 1975, in T'aylor v. Louisiana, 419 U.S. 522 (1975), the Supreme
Court struck down a law identical to the one it had upheld just 15 years prior
in Hoyt. Louisiana required that a woman “not be selected for jury service
unless she had previously filed a written declaration of her desire to be subject
to jury service.” Id. at 523. Although “53% of the persons eligible for jury

9

service ... were female,” “no more than 10% of the persons on the jury wheel
... were women.” Id. at 524. The trial court hearing the defendant’s kidnapping
case pulled “a venire totaling 175 persons,” but no women. /d. The defendant
challenged Louisiana’s practice, claiming that women had been
“systematically excluded from the venire,” depriving him of his right “to a fair

trial by jury of a representative segment of the community.” Id. at 524. The

Supreme Court agreed and struck down the law.

11
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The Court explained that juries must be selected from a fair cross
section of society, and that meant a jury pool that included women. Id. at 530-
33. The Court rejected Louisiana’s suggestion “that women as a class serve a
distinctive role in society and that jury service would so substantially interfere
with that function that the State has ample justification for excluding women
from service.” Id. at 533. As the Court reasoned, “[i]t is untenable to suggest
these days that it would be a special hardship for each and every woman to
perform jury service or that society cannot spare any women from their
present duties.” Id. at 534-35. “If it was ever the case that women were
unqualified to sit on juries or were so situated that none of them should be
required to perform jury service, that time has long since passed.” Id. at 537.
Four years later, the Court struck down a similar Missouri law allowing
women to automatically opt out of jury service. See Duren, 439 U.S. at 359-60,
369 (rejecting Missouri’s stated interest in “safeguarding the important role
played by women in home and family life”).

Two decades later, the Supreme Court clarified in J.E.B. that, just as it
was unconstitutional to exclude women from the jury pool based on their
gender, so too was it unconstitutional to strike them from a petit jury based on

gender. 511 U.S. at 128. Prior to that point, trial tactic manuals openly
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recommended striking prospective female jurors based on their gender.
Rotenstein & Hans at 251-52. Famed trial attorney Clarence Darrow advised
that “defense lawyers should avoid women jurors altogether.” Id. at 252; see
Clarence Darrow, Attorney for the Defense, ESQUIRE, May 1, 1936 (lauding
that his courtroom career “was almost over when women invaded the jury
box,” and opining that he “did not want them” on his juries).

J.E.B. put an end to those gender-based strikes. Alabama, on behalf of
the mother of a minor child, had sued the putative father for child support. 511
U.S. at 129. “The State ... used 9 of its 10 peremptory strikes to remove male
jurors; [the putative father] used all but one of his strikes to remove female
jurors.” Id. At the end of the process, “all the selected jurors were female.” Id.
The jury found the man to be the father of the child, and the court ordered him
to pay child support. /d. The defendant challenged Alabama’s preemptory
strikes, arguing that just as the Equal Protection Clause forbids strikes based
on race, Batson v. Kentucky, 476 U.S. 79 (1986), it “similarly forbids
intentional diserimination on the basis of gender.” 511 U.S. at 129.

The Supreme Court agreed, “reaffirm[ing] what, by now, should be
axiomatic: Intentional diserimination on the basis of gender by state actors

violates the KEqual Protection Clause, particularly where, as here, the
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discrimination serves to ratify and perpetuate invidious, archaic, and
overbroad stereotypes about the relative abilities of men and women.” Id. at
130-31. As the Court explained, “[d]iscrimination on the basis of gender in the
exercise of peremptory challenges is a relatively recent phenomenon,” as
“until the 20th century, women were completely excluded from jury service.”
Id. at 131. But gender-based peremptory strikes relied on “the very
stereotype[s]” that had “justiffed] the total exclusion of women from juries,”
“ratify[ing] and reinforc[ing] prejudicial views of the relative abilities of men
and women.” Id. at 138, 140. “Gender, like race, is an unconstitutional proxy
for juror competence and impartiality.” Id. at 129.

II. Gender Discrimination in Jury Selection Harms Potential Jurors,
Defendants, and Communities.

As the Supreme Court has made clear, and as women have long known,
these gender-based stereotypes have no place on the jury. Criminal
defendants are entitled to be judged by “a body of one’s peers.” Glasser v.
United States, 315 U.S. 60, 85 (1942). “Since it was first recognized in Magna
Carta, trial by jury has been a prized shield against oppression.” Id. at 84. But
for juries to be “instruments of public justice,” the jury must “be a body truly
representative of the community,” Smith v. Texas, 311 U.S. 128, 130 (1940),
“not the organ of any special group or class,” Glasser, 315 U.S. at 86. This is
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as true for gender as it is for “the economic, social, religious, racial, political,
and geographical groups of the community.” Thiel v. S. Pac. Co., 328 U.S. 217,
220 (1946). “[TThe two sexes are not fungible; a community made up exclusively
of one is different from a community composed of both; the subtle interplay of
influence one on the other is among the imponderables.” Ballard, 329 U.S. at
193. “To insulate the courtroom from either may not in a given case make an
iota of difference.” Id. at 194. “Yet a flavor, a distinet quality is lost if either
sex is excluded.” Id. “The systematic and intentional exclusion of women ...
deprives the jury system of the broad base it was designed ... to have in our
democratic society.” Id. at 195.

Gender discrimination thus harms “the individual jurors who are
wrongfully excluded from participation in the judicial process.” J.E.B., 511
U.S. at 140. “Other than voting, serving on a jury is the most substantial
opportunity that most citizens have to participate in the democratic process.”
Flowersv. Mississippt, 588 U.S. 284, 293 (2019). A potential juror struck based
on her gender has been prevented from fulfilling that duty not based on
something she said or did, but based on an immutable characteristic.
Discrimination also harms litigants, depriving the parties of a jury selected

from a fair cross-section and creating a “risk that the prejudice that motivated
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the discriminatory selection of the jury will infect the entire proceedings.”
J.E.B., 511 U.S. at 140. And discrimination harms the community, through
“the perpetuation of invidious group stereotypes and the inevitable loss of
confidence in our judicial system that state-sanctioned discrimination in the
courtroom engenders.” Id. “[FJull community participation in the
administration of the criminal justice system, whether measured by race or
gender, is ‘critical to public confidence in the system’s fairness.” United States
v. De Gross, 960 F.2d 1433, 1439 (9th Cir. 1992) (quoting Taylor, 419 U.S. at
530). To avoid these harms, courts must “vigorously enforce[]” bans on
discrimination in jury selection and “guard[] against backsliding.” Flowers,
588 U.S. at 301.

III. Gender Discrimination Still Persists in Modern Jury Selection.

Today, women “participate nearly equally alongside men on juries in
most U.S. jurisdictions,” including Georgia. Rotenstein & Hans at 244. Yet
“gender discrimination has remained an issue in the context of jury selection
in the courtroom.” Id. at 251; see, e.g., Miller-El, 545 U.S. at 268-69 (Breyer,
J., concurring). J.E.B. put an end to overt peremptory strikes based on gender.
But “creative attorneys can readily sidestep the prohibition by generating

pretextual and neutral-sounding reasons for excluding prospective jurors,
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even if the actual grounds for the challenge rest” on gender. Rotenstein &
Hans at 255. And studies routinely show that “peremptory challenges continue
to be used to advance constitutionally prohibited ends.” Richard L. Jolly, The
Constitutional Right to Peremptory Challenges in Jury Selection, 77 Vand.
L. Rev. 1529, 1551-52 (2024) (collecting studies); see, e.g., Miller-El, 545 U.S.
at 270-71 (2005) (Breyer, J., concurring) (same).

Modern reasons that women might be excluded from juries, though
more “subtle,” echo in many of the same justifications for keeping women off
juries altogether. Pers. Adm’r of Mass. v. Feeney, 442 U.S. 256, 273 (1979). In
one common stereotype, women are classified as being “more sympathetic”
than men. Marvin Zalman & Olga Tsoudis, Plucking Weeds from the Garden:
Lawyers Speak About Voir Dire, 51 Wayne L. Rev. 163, 307 (2005); see also
Mary B. W. Tabor, The Nation; Stereotyping Men, Women and Juries by
Trial and Error, N.Y. TIMES, Feb. 6, 1994 (prominent criminal lawyer
explaining that he “tri[ed] to pack his juries with women,” because “[w]omen
are more compassionate than men in most criminal cases”). For example,
women of “mothering age” are thought to be more sympathetic to younger
defendants. Susan Hightower, Sex and the Peremptory Strike: An Empirical

Analysis of J.E.B. v. Alabama’s First Five Years, 52 Stan. L. Rev. 895, 913
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n.112 (2000) (quoting State v. Smith, 5 S.W.3d 595, 597 (Mo. Ct. App. 1999)).
This sympathy apparently doesn’t extend to all circumstances, however.
Female jurors are often accused of judging other women “more harshly.”
Zalman & Tsoudis at 306-07. The stereotype is especially prominent in cases
involving sexual assault or gender-based violence: Female jurors are
considered “good for male defendants ..., because they are critical of vietims,”
“for placing [themselves] in a vulnerable position.” Id. at 306. “Women will say,
‘if that was me he would have had to kill me because I would have fought and
fought.”” Id.; see also Tabor, The Nation (attorney opining that women “can
be ruthless when it comes to sex crimes”).

Women are also perceived as either being too much of a critical thinker,
or too little. One camp criticizes women for being “picky” and “not tak[ing]
stuff at face value.” Zalman & Tsoudis at 310. Some argue that “women view
a moral problem in the context of all the facts” while “men, on the other hand,
are more likely to view the dilemma based on abstract principles.” Roberta K.
Flowers, Does It Cost Too Much? A ‘Difference’ Look at J.E.B. v. Alabama,
64 Fordham L. Rev. 491, 493 (1995); see also Sarah Babcock, Gendered Capital
Punishment, 31 Wm. & Mary J. Race, Gender, & Soc. Just. 1, 29 (2024)

(opining that women are more likely to evaluate “moral culpability against the
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broader context of their life experiences”). The other camp complains that
women, particularly “housewives,” are too sheltered and do not think for
themselves. “[S]hielded from harsh social realities,” they are “more gullible
and more easily dumbfounded by theatrics in the courtroom,” and more likely
“to follow the predilections of [their] husband[s].” Zalman & Tsoudis at 310.
These gender stereotypes are even more prevalent in capital cases.
Studies have long shown that “women as a group are significantly less likely
than men as a group to support the death penalty.” Rotenstein & Hans at 245;
see id. at 268-70 (collecting data). Indeed, for much of the 20th century,
“gender was a primary determinant of citizen’s death penalty attitudes.” Id.
at 268 (emphasis added); see id. at 269 (noting that these results have been
confirmed “cross-culturally” and in different countries). This distinction has
not gone unnoticed by criminal attorneys, for both the prosecution and the
defense; there are often “strong gender patterns in lawyers’ exercise of
peremptory challenges in capital cases.” Id. at 256-57 (collecting studies). In
the years following J.E.B., alleged violations were most prominent “by far” in
homicide cases, particularly those considering the death penalty; a remarkable
68% of homicide cases and 87% of death-penalty cases with J.E.B. challenges

“involved claims that prosecutors were improperly striking women from the
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venire.” Hightower at 913. Those numbers do not appear to have not
meaningfully decreased over time. One recent South Carolina study showed
that prosecutors in death-eligible cases used almost 60% of their peremptory
strikes to dismiss women based on views on the death penalty. Ann M.
Eisenberg, Removal of Women and African-Americans i Jury Selection mn
South Carolina Capital Cases, 1997-2012, 9 Ne. U. L. Rev. 299, 334 (2017).
These modern stereotypes are just as invidious as the stereotypes that
kept women off juries in the first place. Equal protection prohibits assuming
“that members of the same ... group—regardless of their age, education,
economic status, or the community in which they live—think alike.” Schuette
v. Coal. to Def. Affirmative Action, Integration & I'mmigrant Rs., 572 U.S.
291, 308 (2014) (internal quotation marks omitted). Instead, the Constitution
promises that an individual will “be judged ... by ... her own merit and
essential qualities,” not her race, ethnicity, or gender. Students for Fair
Admassions, Inc. v. President & Fellows of Harvard Coll., 600 U.S. 181, 220
(2023). “Gender bears no relationship to an individual’s ability to perform or
contribute to society,” and “a person’s gender [is] unrelated to her ability to
serve as a juror.” De Gross, 960 F.2d at 1439. It is “offensive and demeaning”

to assume that women, “because of their” gender, “think alike” and so are

20



USCA11 Case: 24-14053 Document: 28 Date Filed: 12/10/2025 Page: 29 of 41

likely to be too sympathetic to a defendant, or are too unlikely to impose capital
punishment. Students for Fair Admissions, 600 U.S. at 220-21 (quoting Miller
v. Johnson, 515 U.S. 900, 911-12 (1995)). “Such stereotyping” is “contrary ...
to the core purpose of the Equal Protection Clause.” Id. at 221. “Permitting
gender-based peremptory challenges would simply affirm an erroneous and
unconstitutional presumption that women are less qualified than men to serve
as jurors.” De Gross, 960 F.2d at 1438.

J.E.B. made clear that prosecutors “may not” exercise peremptory
strikes “on the belief that” women “always (or even consistently) express some
characteristic ... viewpoint on any issue.” Students for Fair Admissions, 600
U.S. at 219. But that has not stopped the stereotyping. Those that still engage
in gender-based strikes know better than to admit as much. Instead, counsel
offer “facially neutral but pretextual rationales,” ranging from the reasonable
to the “silly” to the “superstitious.” Jolly at 1551. This “Batson game” allows
parties to achieve quietly what they could not explicitly. /d. (quoting Nancy S.
Marder, Justice Stevens, the Peremptory Challenge, and the Jury, T4

Fordham L. Rev. 1683, 1706 (2006)).
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IV. The Prosecution’s Justifications Reflect These Same Harmful
Gender Stereotypes.

Each of the nine peremptory strikes here is tinged with gender
stereotypes. But only one gender-motivated strike is required to violate the
Equal Protection Clause. “In the eyes of the Constitution, one
discriminatory peremptory strike is one too many.” Flowers, 588 U.S. at 298.
“[I]n light of all the relevant facts and circumstances,” it is clear that the
prosecution here “was motivated in substantial part by discriminatory intent.”
Id. at 303. The courts below excused the prosecution’s overt diserimination and
pretextual explanations; this Court should not. Drane Br. 37-73.

The prosecutor used nine of his peremptory strikes on women. Cf.
Flowers, 588 U.S. at 306 (all peremptories used on Black jurors). At the time,
the prosecutor effectively admitted that he struck these potential jurors based
on their gender:

Defense Counsel: [The defense raises a Batson challenge on] the basis
that the State used all their strikes without exeeption

to remove females from the jury and that is a suspect
classification under Batson.

Prosecution: Your Honor, Batson goes to race. It doesn’t go to sex.

Defense Counsel: I believe the Supreme Court has said that that is not
the case, Your Honor, that it goes to gender as well as
race.
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Prosecution: Of course, Your Honor, as far as my understanding of
Batson, it goes to race. It doesn’t go to sex.

Dkt. 6-16, 1122:1-15. The prosecutor offered nothing more to support his

strikes—no further explanation and no gender-neutral reasons for his strikes.

See United States v. Grant, 563 F.3d 385, 392-93 (8th Cir. 2009) (fact that

striking counsel “was apparently not familiar with J.E.B. and” so “took the

position that exercising peremptory strikes based on gender was not a

”»

constitutional violation” “reasonably heightened ... concern that a J.E.B.
violation may have occurred”). That response is enough by itself to show the
strikes were based on gender. Drane Br. 38, 53-54. After all, the standard
response when someone is accused of discrimination is generally that he did
not discriminate, not that he is allowed to discriminate against that group. See
But v. Haley, 321 F.3d 1304, 1308, 1314 (11th Cir. 2003) (finding that
prosecution struck Black jurors based on race where it asserted that Batson
did not apply to defendant because he was Vietnamese, not Black); cf.
McGahee v. Ala. Dep’t of Corr., 560 F.3d 1252, 1264, 1268-69 (11th Cir. 2009)

(finding that Black juror had been struck based on race where the prosecution

said that it “did not want to leave him individually” on the jury).
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This explicit diserimination is confirmed by the pretextual justifications
that the prosecutor gave four years later in defending his strikes. On
remand—after the Supreme Court had reiterated “what, by now, should be
axiomatie,” that “the Equal Protection Clause forbids peremptory challenges
on the basis of gender as well as on the basis of race,” J.E.B., 511 U.S. at 130—
the prosecutor offered after-the-fact justifications for “striking th[ese]
lad[ies].” Dkt. 7-13, 6:16. These justifications all sound in recognized
stereotypes “historically tied” to gender discrimination. McGahee, 560 F.3d at
1265; see Drane Br. 43-53.

Some potential jurors were struck based on their perceived fragility.
Gloria Spahos, the prosecution explained, “dislike[d]” and would be
“bother[ed]” by the “vulgar language” that would be “use[d] during the course
of the trial.” Dkt. 7-13, 6:19-20, 7:11-13. Judy Miller “was not sure of the mental
part as being mentally above to judge her fellow man.” Id. 17:13-14. “[T]he
photos of the victim would be overwhelming to her and give her a hard time.”

9

Id. 17:14-15. Daisy McGuffey “was hesitant in answering questions,” “was not
very aggressive,” and would not “be a leader.” Id. 14:15-18. Betty Conkle—a

“young lady”—*“was timid and quiet.” Id. 22:7-10. And the prosecution did not
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like the “demeanor” and “mannerisms” of Bonnie Caldwell and Beverly Bone.
Id. 16:12-13 (Caldwell), 21:9 (Bone); accord id. 7:7-8 (Spahos).

Other potential jurors were struck based on their purported importance
at home. For Spahos, “it would be a hardship for her to be away from her
family business for a week.” Id. Tr. 6:22-7:1. And Miller was likewise struck
because serving as a juror “would be a hardship” because “her kids were at
home,” and that “bothers her.” Id. 17:11-12, 16-17. In contrast, male venire
member Lucas Nichol was not struck, despite being “the president” of a
company and expressing concerns about the company in his absence. Dkt. 6-
14, 119:8-15; see Grant, 563 F.3d at 391-92 (pretext for defense to strike female
jurors because they were “divorced,” when divorced men remained on the
panel).

Certain venire members were struck based on their perceived
capabilities, specifically their ability to follow instructions and to think
critically, rather than emotionally. According to the prosecution, Miller was
“not sure how logical she could be.” Dkt. 7-13, 17:16. The prosecution worried
that Spahos might not be able to understand reasonable doubt, id. 7:1-2, and
Conkle might not be able to sort out the evidence given that “this case dealt in

reference to two co-defendants [with] only one of them being tried,” id. 22:6-
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13. And Bone’s son had been on probation and then incarcerated, apparently
raising doubts about her ability to view the evidence objectively. Id. 21:2-4. Yet
as defense counsel pointed out at the Batson hearing, “at least seven other
jurors”—six of them men—*“had family members or children that were on
probation.” Id. 21:17-21. And at least nine other men apparently
misunderstood reasonable doubt and the burden of proof. Drane Br. 45-46, 48;
see McGahee, 560 F.3d at 1265 (faulting the State for striking Black jurors for
“low intelligence” and finding that this was “a particularly suspicious
explanation given the role that the claim of ‘low intelligence’ has played in the
history of racial discrimination from juries”).

The rest of the potential jurors were struck based on their alleged
hesitation to impose the death penalty. Rebecca Godwin indicated that “she
could vote for it in certain circumstances, [bJut [she] would hate to put someone
to death,” and “would want someone to be awful careful if [she] were sitting
over there.” Dkt. 7-13, 9:25-10:6. Geneva Everhart “knows that the Bible says
an eye for an eye, but in her heart, ... God is the Judge. ... [IJmposing the
death penalty would be hard for her.” Id. 12:10-12, 17-18. McGuffy said she
could “probably” impose a death sentence, and “would have to know the

K

circumstances.” Id. 14:5-11. “Mrs. Thomas H. Womack,” a “nurse,” “would
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have a hard time going for the death penalty.” Id. 18:16-20. Plenty of male
venire members expressed these same concerns, however. Drane Br. 49-50
(collecting examples).

The proffered justifications are not, as the district court suggested,
“gender-neutral reasons.” Dkt. 73, at 32. Each explanation makes clear that
the prosecution did not want that particular venire member on its capital jury
because, as a woman, she might become squeamish, might struggle to follow
the evidence in a case that was less than airtight, and might be too timid and
cautious in imposing the death penalty. But gender cannot be used as a “proxy
for juror competence and impartiality.” J.£.B., 511 U.S. at 129.

The distriet court brushed this pretext aside, reasoning that “attributes
such as demeanor, mannerisms, and timidity are valid bases to exercise strikes
that do not serve as commentary on the relative abilities of men and women.”
Dkt. 73, at 39-40. It is one thing to strike a juror because he is “nervous[]” or
“inattentive[].” Id. at 40, n.7, 41. It is another thing to strike nine women in a
row for fear that they did not possess the same “aggress[ion],” “logie,” and
certainty of their male colleagues. Cf. Pruitt v. McAdory, 337 F.3d 921, 929
(7th Cir. 2003) (prosecution’s reasons for striking six male venire members in

trial for rape of crack user—that the potential jurors “had no contact with the
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urban areas of Chicago” and “no experience with crime”—were not pretext for
gender discrimination).

As J.E.B. warned, parties cannot use “characteristics” as a “pretext” to
discriminate based on gender. 511 U.S. at 143. Part of policing equal
protection’s promise is ensuring that a facially neutral reason does not actually
reflect impermissible “stereotypes rooted in, and reflective of, historical
prejudices.” Id. at 128; see Drane Br. 39-41. The district court missed that
message, categorically refusing to “examine the prosecution’s rationales ... in
the broader context of” gender stereotypes and “women’s historical exclusion
from jury service.” Dkt. 73, at 41. That is a key part of any Batson challenge,
as this Court should make clear.

V. The Presence of Other Women on the Jury Did Not Remedy the
Discriminatory Harms.

Finally, it is no solution, as the lower courts suggested, that the final jury
ultimately contained seven women and five men. Dkt. 73, at 44; Drane v. State,
523 S.E.2d 301, 304 (Ga. 1999). Equal protection is not concerned with quotas,
but with ensuring that one’s race or gender is “never ... used against” her.
Students for Fair Admissions, 600 U.S. at 218. The final jury could have been
composed of 12 women, and it still would have been impermissible for the
prosecution to have struck a single female venire member based on her
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gender. Equal protection “represents more than a group entitlement not to be
entirely excluded from participation.” United States v. David, 803 F.2d 1567,
1571 (11th Cir. 1986). “[T]he striking of one [female] juror for a [gender-based]
reason” is impermissible, “even where other [women] are seated.” Id.; see
Cochran v. Herring, 43 ¥.3d 1404, 1412 (11th Cir. 1995). Again, “potential
jurors, as well as litigants, have an equal protection right to jury selection
procedures that are free from state-sponsored group stereotypes.” J.E.B., 511
U.S. at 128. That right is particularly strong in a capital case. Jury service is
always weighty, but it is never weightier than when a jury of a defendant’s
peers is determining whether he should lose his life for his crimes. The nine
women struck here based on their gender were wrongly deprived of the
opportunity to participate in that all-important choice.

CONCLUSION

For these reasons, amici urge this Court to grant habeas relief on the
equal protection claim so that a new trial can be had, with a jury selected free

from gender discrimination.
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