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The Anti-Abortion Movement 
Has Been Pushing a “Fetal 
Personhood” Strategy – It’s Not 
What You Think.

Fact Sheet #2 in “All Part of the Plan”: How Lawmakers and Courts Are 
Granting Legal Rights to Fetuses and Embryos

State courts and lawmakers have spent half a century building the scaffolding for the U.S. Supreme 
Court to recognize fetuses and embryos as persons under the U.S. Constitution1 in order to ban abortion 
nationwide and take away rights from pregnant people. The legal strategy relies on lawmakers and courts 
recognizing rights and protections for fetuses and embryos separate from the pregnant person or the 
person who could become pregnant. Now that those opposed to abortion have control of key decision-
making institutions, including the U.S. Supreme Court, they are capitalizing on every opportunity to 
recognize rights for fetuses and embryos.

Extremist legislators are advancing laws that give rights to fetuses and 
embryos or otherwise equate them to living children.
For decades, anti-abortion legislators have introduced and passed state and federal laws that assign rights 
or benefits to zygotes, embryos, and fetuses or that enshrine notions that zygotes, embryos, and fetuses 
are persons or equated to children.  

Laws that ban abortions contain the most explicit legislative form of equating embryos and fetuses to 
persons or children.2 Twenty-seven states incorporate terminology like “unborn human being,” “persons, 
born and unborn,” and “unborn child” in anti-abortion statutes.3 The operative text of abortion bans denies 
pregnant people a right to abortion, but does so by advancing the notion that embryos and fetuses are 
living persons. That these abortion bans include person-establishing language puts in plain view how the 
strategy to establish rights for embryos and fetuses necessarily takes away the freedom of individuals who 
are or could be pregnant.

Anti-abortion lawmakers have also introduced bills that attempt to enshrine views about when life begins 

https://nwlc.org/wp-content/uploads/2025/09/All-Part-of-the-Plan-Factsheet-1.pdf
https://nwlc.org/wp-content/uploads/2025/09/All-Part-of-the-Plan-Factsheet-1.pdf


1350 I STREET NW   SUITE 700   WASHINGTON, DC 20005 2

Bills that equate embryos or fetuses to 
children or persons are not only being 
introduced by lawmakers who oppose 
abortion. Some lawmakers who support 
reproductive freedom have introduced 
legislation that is designed to call out 
anti-abortion lawmakers’ failure to 
provide economic supports for people 
forced to stay pregnant against their will 
because of abortion bans. This kind of 
legislation, sometimes called the “Pro-Birth 
Accountability Act” in states like Arizona,14 
Georgia,15 and South Carolina,16 extends tax 
credits and benefits to fetuses and embryos 
in order to compensate pregnant people 
for the harm they have experienced due 
to abortion bans and being forced to carry 
a pregnancy to term. Although Pro-Birth 
Accountability bills acknowledge and seek 
to mitigate the harms of abortion bans, 
they employ the same damaging tactic as 
many anti-abortion bills—creating laws that 
can be exploited to argue that fetuses and 
embryos are separate from the pregnant 
person and have equal rights under the law. 

PRO-BIRTH ACCOUNTABILITY ACT

and provide rights at that moment. At the federal level, this 
includes the Life at Conception Act, H.R. 722,4 which seeks 
to grant constitutional rights and protections to embryos 
and fetuses: “To implement equal protection for the right 
to life of each … preborn human person.”5 The bill defines 
“human being” as “each and every member of the species 
homo sapiens at all stages of life, including the moment of 
fertilization, cloning, or other moment at which an individual 
member of the human species comes into being.”6 This 
definition is so broad that it could reach fertilized eggs 
before implantation – including frozen fertilized eggs 
created during fertility care.7

Lawmakers have also passed laws assigning rights and 
benefits to embryos and fetuses that focus on criminal or 
civil liability around pregnancy loss or harm to a fetus. For 
example, 38 states have enacted laws that permit homicide 
charges for a person who causes the loss of a pregnancy, 
with 21 of those states expanding the definition of a 
homicide victim to include “zygote,” “embryo,” or “fetus.”8  

States have also amended their civil wrongful death laws to 
apply to harm against a fetus or embryo in utero, thereby 
equating an embryo or fetus to a person in the case of a 
wrongful death lawsuit.9 These laws are often passed under 
the cover of holding responsible those who cause harm, 
such as causing a car wreck,10 but in fact lay the groundwork 
for anti-abortion extremists to later argue that embryos and 
fetuses are persons under state and U.S. Constitutions.

Lawmakers have advanced legislation aimed at 
economically benefiting fetuses and embryos. State 
lawmakers have offered proposals to include embryos 
and fetuses in public benefits and family income support 
programs, including Temporary Assistance for Needy 
Families (TANF), tax credits, and child support programs.11  
At the federal level, Senator Daines and former-Senator 
Rubio introduced bills that would expand the child tax credit 
(CTC) for pregnant people by allowing them to retroactively 
claim the CTC, after the pregnant person gives birth.12 
Representative Blake Moore similarly introduced the Family 
First Act, which would make several changes to the CTC 
and establish a new tax credit for pregnant people.13 These 
bills do not explicitly say that an embryo or fetus is a person 
for purposes of the tax code, but they equate the fetus to 
a child for purposes of claiming the child tax credit. Even 
without saying it explicitly, these laws are part of the legal 
strategy for giving rights to embryos and fetuses, enshrining 
consideration of an embryo or fetus as a “child” or “person” 
separate and distinct from the pregnant person.

While bills that provide rights and benefits to embryos and 
fetuses run the gamut – from banning abortion to providing 
economic benefits to establishing wrongful death liability 
under criminal or civil law – they all operate from a core 
concept that embryos and fetuses are persons. With this 
scaffolding of laws establishing this concept, anti-abortion 
advocates are then turning to the courts to further cement 
this legal strategy.

Extremist courts are recognizing rights 
for fetuses and embryos.
Heavily funded campaigns to overhaul the nation’s judicial 
system have made courts strategic locations to solidify the 
strategy of establishing legal rights for fetuses and embryos. 
State courts have upheld laws granting fetuses and embryos 
rights separate from the pregnant person in certain cases, 
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sometimes going beyond the letter of the law to do so. 
For example, in the 1997 case Whitner v. State, the South 
Carolina Supreme Court expanded the definition of a “child” 
within a child abuse statute to include a fetus, greenlighting 
the state’s ability to pursue child endangerment charges 
against people who use drugs during pregnancy.17 The 
state supreme courts of Alabama and Oklahoma have 
also expanded the definition of “child” in their child abuse 
statute to include fetuses.18 Through this expansion, these 
courts weaponized laws protecting against child abuse 
or endangerment against pregnant people in order to 
criminalize women for their behavior while pregnant.19 

In Alabama, the state supreme court interpreted the state’s 
civil wrongful death statute in 2011 to include an embryo or 
fetus at any stage of development.20 And then, in a February 
2024 decision, the Alabama Supreme Court held that a 
wrongful death civil liability law applied to frozen embryos.21  
In reaching this decision, the court relied on several other 
laws, a recently added constitutional provision, previous 
court decisions equating or defining fetuses as persons and 
children,22 what it claimed was “common understanding,” 
and dictionary definitions of the term “children” to include 
“unborn children.”23  In other words, the State Supreme 
Court of Alabama relied heavily on the scaffolding of 
previous laws and court decisions equating embryos and 
fetuses to persons to hold that a frozen embryo stored in a 
fertility clinic is also a “person” under a civil wrongful death 
state law. While this legal decision was about civil liability 
regarding the destruction of frozen fertilized eggs, it had 
effects that were much further reaching: local fertility clinics 
shut down care following the case because they worried 
that the same analysis being applied to the state’s criminal 
wrongful death law would mean they could be charged 
with a crime, as fertility care can involve destroying frozen 
embryos.

The Alabama case encapsulates the legal strategy to assign 
rights and benefits to embryos and fetuses. It reflects 
how the strategy includes lawmakers passing various laws 
extending rights and benefits to embryos or fetuses or 
otherwise equating embryos and fetuses to persons and 
courts interpreting those laws to establish additional rights 
for embryos and fetuses. This leads to taking away rights 
from pregnant people and criminalizing their behavior and 
the conduct of those who seek to help them.  

What happened in Alabama should be understood as a 
clear warning: anti-abortion advocates are aiming to take 
the scaffolding approach so harmfully applied in Alabama 

that denied people access to fertility care and apply it 
nationwide. This is a clear threat and will bring about a 
host of harms – taking away the rights of pregnant people 
or those who seek reproductive health care, denials 
of pregnancy-related care, increased criminalization 
of pregnancies, and the government’s unprecedented 
interference into the lives of those who can be pregnant.
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