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The Voting Rights Act’s Legacy Is 
Under Threat 
Sixty years after passage of the landmark Voting Rights Act of 1965 (VRA), the United States finds itself 
once more facing down an attack on voting rights—the biggest since this crucial legislation was enacted. 

The VRA addressed the discriminatory voting practices that many states put in place to suppress voting by 
Black people, as well as women and non-English language speakers, such as literacy tests,1 poll taxes,2 and 
discriminatory voting districts.3 The law allowed the Department of Justice (DOJ) and private citizens to 
bring suit when their voting rights are impacted by discriminatory restrictions. Critically, it also prevented 
future anti-voter laws and policies by requiring states and localities that had a history of discriminatory 
voting practices and low Black voting rates to receive approval before any laws affecting voting or 
elections could go into effect.  

By most measures, the VRA has been a success. Over decades, it’s worked to end the majority of 
discriminatory voting practices arrayed against Black voters, which has helped to bring up Black voters’ 
participation rates to near parity with other groups. But opponents of voting rights have turned the VRA’s 
success against it, suggesting the need for it has passed because, as the U.S. Supreme Court said in 2013 
striking down the pre-approval requirements of the VRA, “Nearly 50 years later, things have changed 
dramatically.”4  

More than a decade after that fateful pronouncement, things have indeed changed dramatically, and not 
for the better. As many predicted, states that were previously restrained by the VRA have since churned 
out one discriminatory voting restraint after another. In just a few years, the gap in turnout between Black 
and white voters has increased by about 10%.  

All of this is especially concerning in the context of our current authoritarian president, a man deeply 
skeptical of both elections and civil rights. Trump’s Department of Justice has abandoned enforcement 
of the VRA, instead spending its resources to pursue election conspiracies and weaponize federal law to 
target election officials and political enemies.5  
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These attacks on voting rights are reflected in the 
radicalization of politics in many states, resulting in rampant 
legislative attacks on gender justice and civil rights. Efforts 
to undermine voting rights harm everyone, but they are 
especially dangerous for women and LGBTQIA+ people, 
whose reproductive freedoms, access to health care, and 
programmatic supports are increasingly threatened.6 By 
stripping women and communities of color of their voting 
rights, lawmakers can ignore their constituents, escape 
accountability for defunding popular social programs, 
and pass destructive anti-woman, anti-family policies. And 
over the last decade, we have seen the result in the waves 
of negative state legislation targeting women, LGBTQIA+ 
people, education, and essential social programs across the 
country.  

A strong democracy that is responsive to the needs and 
votes of the people is crucial to protecting the rights of 
women and families. Voters do not want abortion bans, 
cuts to schools and education, or cuts to social services 
that support women and families. And yet, 25 states have 
significant restrictions or bans on abortion, Trump is 
destroying the Department of Education, and hundreds 
of millions of dollars have been cut from essential social 
programs. Why this disparity? The answer lies, at least in 
part, in voter suppression and the weakening of the VRA.  

For voting rights, we are at a turning point, and so it is 
critical to understand the history behind the siege on 
our rights, the current threats to American democracy, 
and what we can do about it. This report will discuss the 
consequences of the U.S. Supreme Court’s efforts to 
undermine the VRA, the wave of anti-voter legislation this 
has unleashed in the states, and recommendations to 
restore the VRA and strengthen voting rights and American 
democracy for the next 60 years. 

State-Level Attacks on Voting Rights 
After Shelby County v.  Holder 
The U.S. Supreme Court’s harmful 2013 decision in Shelby 
County v. Holder marked a new era of increasing skepticism 
toward voting right protections that threatens the core of 
the VRA.7 In this case, Shelby County, Alabama, sought 
a declaration that the preclearance requirements of the 
VRA were unconstitutional because they interfered with 
state sovereignty, and the “extraordinary circumstances” 
that had justified these remedial measures in 1965 were no 
longer applicable in 2013. The preclearance requirements 
were originally put in place to prevent discrimination by 
states and localities with particularly low rates of Black 

voter participation or that had been found to employ 
discriminatory voting practices. They required these states 
and localities to seek approval from a D.C. federal court or 
a waiver from the Department of Justice (DOJ) whenever 
they passed an election-related law. However, the Court 
struck down the formula that determined which states and 
counties were subject to VRA preclearance requirements, 
essentially freeing those states and localities to pass laws 
that affect voting without further scrutiny. And they wasted 
no time in doing so.  

Just hours after the Supreme Court announced its decision, 
Texas implemented a controversial voter ID law that would 
significantly impact Black and Hispanic voters.8 This 
law was eventually struck down after it was challenged 
under Section 2 of the VRA9 by the U.S. Attorney General 
and voting rights advocates.10 Texas quickly passed an 
amended version of the law that was upheld by the 5th 
Circuit in 2018.11 This example shows why the preclearance 
component of the VRA was both so powerful and necessary. 
By effectively removing the preclearance requirement, the 
Supreme Court placed the burden on individuals whose 
rights have been violated, voting rights organizations, 
or the U.S. attorney general to challenge state laws they 
believe have a discriminatory effect on voting, rather 
than putting the onus on impacted states and counties to 
construct nondiscriminatory voting rules that would meet 
court scrutiny. As a result, there has been a proliferation 
of restrictive voting laws with potentially discriminatory 
impacts that voting rights advocates must tackle one by 
one, at great expense and with limited success. Further, 
even if the plaintiffs ultimately win, court proceedings can 
take so long that the discriminatory rule remains in place for 
one or more election cycles.  

Overall, since the flawed Shelby County decision in 2013, 
states have passed more than 100 restrictive voter laws,12 
including voter ID bills, bills that make voter registration 
more difficult, and bills that limit access to voting by closing 
polling places, restricting mail voting, and limiting early 
voting. The racially discriminatory effect of these laws has 
become starkly evident, as the gap between white voter 
turnout and Black voter turnout has increased from -2.0% in 
2012 to 8.3% in 2020.13 In 2020, this gap was equivalent to 
approximately 1.7 million fewer Black voters participating in 
the election.14  

Attacks on Voter Access 	

Since 2013, a growing number of states have passed laws 
that restrict voter access by eliminating polling places, 
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requiring specific types of ID to vote, cutting back on early 
voting, and restricting voting by mail. For example, from 
2013 to 2018, in the states formerly subject to preclearance 
under the VRA, about 1,688 polling stations were closed, 
many of which were in communities with large Black or 
Hispanic populations.15 Poll closure can be a form of voter 
suppression as, especially in urban districts with many 
voters, individuals can be required to stand in line for 
hours to vote. For example, in Georgia, during the 2020 
June primary election, an analysis found an average wait 
time of 51 minutes in polling places that were 90% or more 
nonwhite, but only six minutes in polling places that were 
90% white.16 Georgia purposefully exacerbated this problem 
in 2021 by passing a law that prevented the distribution of 
food or water to voters waiting in line.17  

After the flawed Shelby County decision, one of the most 
prevalent voting restrictions passed by states was the 
imposition of voter ID requirements, which require voters 
to present specific types of ID at the poll in order to vote. 
These laws are often targeted to prevent certain types of 
constituencies from voting, such as refusing to accept 
student IDs in order to limit the electoral impact of younger 
voters. While some of these laws have been struck down 
under Section 2 of the VRA, such as the North Carolina law, 
which the 4th Circuit found “target[ed] African Americans 
with almost surgical precision,”18 most have been allowed to 
remain in effect.19  

The Covid-19 pandemic in 2020 caused a massive increase 
in the use of voting by mail, as states changed their rules in 
order to safely permit voting. However, after President Biden 
won the 2020 election, voting by mail became particularly 
contentious, as President Trump publicly attacked this 
form of voting, saying, “We have to get rid of mail-in ballots 
because once you have mail-in ballots, you have crooked 
elections.”20 Subsequently, numerous states restricted or 
limited voting by mail, including eight states that previously 
required VRA preclearance.21  

In some cases, voters have challenged restrictions that 
impact voting access based on Section 2 of the VRA, 
arguing that they have a discriminatory intent and effect 
against minority voters. For example, voters challenged 
Arizona laws that require election officials to discard the 
ballots of individuals who vote outside of their precinct, 
even if they are eligible to vote, and that restrict the 
collection and delivery of another person’s ballot. In the 
2016 Brnovich v. Democratic National Committee decision, 
the U.S. Supreme Court further weakened the VRA by 

deciding that Section 2 of the VRA does not prevent these 
types of facially neutral time, place, and manner restrictions 
on voting.22 The Court said that these laws were acceptable 
because they had only small impacts on voting by minority 
voters and the state had legitimate interests for these rules. 
Arizona, like other states that have passed laws that restrict 
voter access, defended its laws by claiming that they were 
intended to prevent voter fraud, despite the fact that no 
voter fraud had been found to occur in Arizona. Further, 
the Court said that states have a “compelling interest in 
preserving the integrity of [their] election process,” which 
includes taking action to prevent election fraud without 
waiting for it to occur.23  

Examples of voter fraud remain remarkably rare in U.S. 
elections, and it is effectively impossible for it to occur at 
a level sufficient to impact the outcome of an election.24 
Despite this fact, justifications regarding prevention of voter 
fraud have been used to support numerous restrictions on 
voting, from elimination on voting by mail and collection of 
ballots, to restrictions on voter registration, imposition of 
voter ID requirements, and others. 

Attacks on Voter Registration 	

Another avenue that states have used to attack voting rights 
is placing significant burdens on voter registration. This is 
frequently paired with efforts to deregister eligible voters 
with little justification or notice. For example, five states that 
had previously been subject to VRA preclearance passed 
laws that automatically unenroll voters who do not vote 
in one general election, or after four to five years of not 
voting.25 Similarly, voter purges by election officials have 
increased markedly over the past 20 years, with over 19 
million voter registrations purged from 2020–22.26 Unlike 
automatic de-registration, voter purges are conducted 
manually by election officials to remove individuals who 
have moved, died, or are otherwise unable to vote, based 
on cross-reference to other lists. However, this can be 
discriminatory, especially when officials use unreliable data 
or target specific districts or communities. Increasingly, 
election deniers and activists are making efforts to 
challenge thousands of voters in key districts, often with a 
high percentage of Black and Hispanic voters, by relying on 
dubious data and novel legal theories.27 

A growing number of states have also considered or 
passed laws or constitutional amendments that require 
voters to present documentary proof of citizenship in 
order to register to vote.28 Generally, these laws require 
the presentation of a birth certificate or passport to prove 
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one’s citizenship, which is particularly burdensome for 
voters, many of whom do not have or are unable to obtain 
these documents.29 After such a law was passed in New 
Hampshire,30 many eligible voters were turned away at the 
polls, some having to make multiple trips to bring required 
documents.31 These laws are justified by their proponents as 
necessary to prevent noncitizens from voting, but in fact, it 
is already illegal for noncitizens to vote in federal elections,32 

and illegal voting by noncitizens is extraordinarily rare.33 

Felony Disenfranchisement  	

The practice of stripping the ability to vote from those 
convicted of a felony has a long history in the United States, 
in some cases dating back to the early 1800s. However, 
during the Reconstruction Era, many states broadened 
their felony disenfranchisement laws (as well as targeted 
criminal laws) with the goal of disenfranchising newly 
freed Black voters. Although felony disenfranchisement 
has been challenged under Section 2 of the VRA, this has 
not yet resulted in overturning a state law. Today, although 
laws vary widely by state, it is estimated that 4.5% of 
eligible Black citizens are currently disenfranchised due 
to a felony conviction, and in five states, more than 10% of 
eligible Black citizens have been disenfranchised.34 While 
several states have undertaken reforms that decrease the 
number of individuals that qualify for disenfranchisement 
or streamline processes to enable the restoration of voting 
rights, other states have further politicized this issue in 
disturbing ways. For example, in 2022, Florida Governor Ron 
DeSantis publicized the arrest of 20 individuals for allegedly 
voting despite felony convictions, in some cases after they 
received notice from the state that they were eligible to 
vote.35  

Discriminatory Voting Districts  	

There is a long history of U.S. lawmakers drawing the 
boundaries of voting districts in ways that politically 
advantage themselves or disadvantage their opponents 
(a process often known as “gerrymandering”). However, 
districting has often been used in racially discriminatory 
ways, particularly as Black citizens gained more political 
power following the passage of the VRA. For example, 
lawmakers may set up district maps to “crack” Black 
communities into several districts to reduce their voting 
power or to “pack” Black voters into as few districts as 
possible to reduce the number of their preferred leaders 
who can be elected.36  

While advocates have had success in challenging racially 
discriminatory gerrymandering through Section 2 of the 
VRA, it is a complex and shifting area of law. For example, 
when voters in Mobile, Alabama, challenged the election 
of city commissioners through at-large voting, which 
diluted the voting power of Black citizens, the U.S. Supreme 
Court found that these districting changes were only 
impermissible if they were motivated by a discriminatory 
intent.37 In response, Congress amended Section 2 of the 
VRA in 1982 to effectively reverse this decision, clarifying 
courts should look at a “totality of the circumstances” 
to determine if a class of citizens “have less opportunity 
than other members of the electorate to participate in 
the political process and to elect representatives of their 
choice.”38 Soon after, the Court again looked at racially 
discriminatory districting, finding a violation of this 
amended Section 2 where the impact of North Carolina’s 
redistricting, which split politically cohesive groups of Black 
voters into districts of white voters, would be to consistently 
defeat Black candidates.39  

As recently as 2023, the Supreme Court, by a narrow 
majority, applied Section 2 of the VRA to require a state to 
redraw voting district maps that dilute the votes of Black 
citizens.40 However, the Court is currently considering 
another case that has the potential to undermine use of 
the VRA in this way. In Louisiana v. Callais, the Court will 
consider whether a revised redistricting map that Louisiana 
created after being sued under Section 2 of the VRA41 
violates the rights of a group of self-described “non-African 
American voters.”42 If the Court finds that the new map is an 
unconstitutional racial gerrymander under the Fourteenth 
Amendment, it will make it more difficult for courts and 
legislatures to draw acceptable, nondiscriminatory district 
maps, which may significantly impede enforcement of 
Section 2 of the VRA as applied to racially discriminatory 
districting.  

Federal Attacks on Voting Rights  
In addition to state efforts to undermine voting rights, 
under the Trump administration, the federal government 
has increasingly taken positions that negatively impact 
voters and conflict with the VRA. Notably, the Department 
of Justice (DOJ) plays a critical role in enforcement of the 
VRA—indeed, there are provisions of the VRA that only the 
U.S. attorney general may enforce. However, under Trump, 
the DOJ’s Voting Section has dismissed numerous VRA 
enforcement actions and made clear that its focus will be 
on preventing voting fraud, a negligible problem in U.S. 
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elections.43 Trump’s DOJ has contacted numerous states, 
demanding data to ascertain whether election officials have 
not been aggressive enough, in its view, in purging invalid 
voter registrations.44 DOJ is purportedly even considering 
whether it can bring criminal charges against election 
officials for not doing enough to stop fraud and illegal 
voting.45 

That’s why we’re so troubled by another recent 
development. In 2021, Native American tribes challenged 
a North Dakota legislative district map, which limited the 
power of their voters. However, the 8th Circuit ruled against 
the tribes, finding that neither Section 2 of the VRA nor 
42 U.S.C. § 1983, which allows individuals to sue state and 
local government officials for violating their constitutional 
rights, allows the tribes to bring an enforcement claim 
under the VRA—instead saying that enforcement claims 
may only be brought by DOJ.46 While the 8th Circuit47 is the 
only appellate court that has banned private enforcement 
of the VRA, several U.S. Supreme Court justices have written 
to suggest it is an open question.48 The Court has now 
taken up this issue and will consider whether individuals 
have a private right of action to enforce their rights under 
the VRA. This is an issue of critical importance to voting 
rights in our country, particularly since the Court already 
neutered the other primary enforcement mechanism of the 
VRA in the harmful Shelby County decision, and the DOJ is 
conspicuously uninterested in enforcement.  

Another concerning development is the national push 
for documentary proof of citizenship laws, embodied in 
legislation such as the Safeguard American Voter Eligibility 
(SAVE) Act49 currently under consideration by Congress. 
Under the SAVE Act, in order to register to vote, eligible 
individuals would be required to show documentary proof 
of citizenship in person by presenting a birth certificate that 
matches their ID, a state ID that shows place of birth (most 
do not), or a valid passport. Not only would this eliminate 
registration by mail and be extraordinarily expensive for 
local election offices, but providing these documents would 
also be extremely difficult, if not impossible, for millions of 
eligible voters. The SAVE Act would be especially harmful 
for people who have changed their legal name, including 
the approximately 69 million married women in the 
United States who have taken their husband’s surname.50 
Similarly, while the bill would allow using passports to prove 
citizenship, it would have a disproportionately negative 
impact on the 50% of people in the country who do not 
have one. People with lower incomes or less education are 
far less likely to have a valid passport or the means to obtain 

one, so this requirement would especially impact people of 
color and women, who face higher rates of poverty.  

Lastly, in March 2025, President Trump issued an executive 
order entitled, “Preserving and Protecting the Integrity 
of American Elections,”51 which would allow the federal 
government to seize power and influence over U.S. 
elections.52 First, this order would impose documentary 
proof of citizenship requirements, similar to the SAVE Act, 
on individuals using federal voter registration forms as well 
as overseas military personnel. Second, it would decertify 
all voting machines and force recertification under new 
standards, costing states billions of dollars. Also, it would 
penalize the 17 states that count mailed ballots that are sent 
before Election Day but arrive after. Finally, it would use 
federal funding to coerce states to share election data with 
DOJ, ostensibly to prosecute election crimes. While this 
executive order is being challenged,53 if permitted to go into 
effect, it could significantly rebalance control over elections 
in the United States and grant President Trump much 
greater influence over election administration.  

Recommendations  
Sixty years after passage of the Voting Rights Act of 1965, 
harmful court precedents have weakened the law even as 
challenges to the voting rights of Black citizens, women, 
and others escalate. Action must be taken in order to 
protect every American’s voting rights for years to come.  

1.	 Congress should pass the John R. Lewis Voting 
Rights Advancement Act.54 	

This critical legislation would update Section 4 of 
the VRA in order to provide clear criteria for when 
preclearance of election laws is required, restoring 
one of the primary enforcement mechanisms of the 
VRA. The bill would codify important Supreme Court 
precedents regarding vote dilution, ensure that non-
English speaking voters are protected, and provide 
guidance to courts regarding application of the VRA. 
For example, this language would clarify that a voting 
restriction may not be justified merely by claiming it 
will address unsubstantiated criminal activity, like voter 
fraud. Further, the bill would add new transparency 
requirements to help ensure that voters are made aware 
when election rules are changed, including the impact 
on demographics when voting districts are changed. 
This legislation would both clarify that individuals may 
bring lawsuits to enforce their rights and set clear 
standards that allow courts to prohibit discriminatory 
election practices prior to elections. In short, the John 



1350 I STREET NW   SUITE 700   WASHINGTON, DC 20005 6

R. Lewis Voting Rights Advancement Act is a vital piece 
of legislation that would update the VRA and eliminate 
many of the ways that hostile states and courts have 
evaded or weakened voting rights over time. 

2.	 Congress should pass the Freedom to Vote Act.55

This important pro-voter legislation would strengthen 
our democracy, prevent state efforts to restrict voting, 
and help address discriminatory voting practices. The 
bill would establish Election Day as a federal holiday, 
prohibit felony disenfranchisement, expand voter 
registration and access, and limit voter purges. Further, 
the bill would set criteria for congressional redistricting 
that would end partisan gerrymandering. Finally, it 
would address several campaign finance issues, such as 
increasing required disclosures. 

3.	 Congress should fully fund election support for 
states and localities.  	

Over the years, Congress has provided inconsistent 
funding for state and local election officials, making 
it difficult for them to plan, replace aging voting 
infrastructure, and deal with increasing threats and 
voter disinformation. Lack of federal funding can impair 
voter access, particularly in low-income communities, 
through closed polling places and fewer voter 
outreach and education programs.56 These programs 
are especially important as election disinformation 
campaigns become more frequent and increasingly 
target voters of color.57

4.	 Congress should use its oversight power to 
ensure that the U.S. Department of Justice 
performs its critical mission to protect voting 
rights and enforce the VRA. 	

The VRA requires and depends upon effective 
enforcement by DOJ. Yet the Trump administration has 
shown little interest in protecting voting rights, instead 
developing new theories to weaponize voting laws and 
pursue President Trump’s fallacious voting conspiracies. 
Congress must use its oversight role to demand that 
DOJ enforce federal law and use the VRA to challenge 
illegal discriminatory voting practices. 

5.	 Congress should not pass the SAVE Act or 
similar legislation that would compromise 
voting rights.  	

Proponents of the SAVE Act contend that its massive 
expense and negative impact on voting access are 
necessary to protect against noncitizens voting. 
However, noncitizens voting in federal elections is 
vanishingly rare and already illegal. There is no need for 
Congress to pass this destructive, anti-voter legislation. 

6.	 States should examine ways to increase access 
to voting and repeal laws that unnecessarily 
impede voting. 	

States have passed more than 100 restrictive election 
laws since the U.S. Supreme Court’s harmful Shelby 
County v. Holder decision in 2013.58 It is critical that 
state lawmakers across the county consider what they 
can do to roll back laws that restrict voter registration 
or access to voting, including voter ID requirements, 
limits on voting by mail, and aggressive voter purging 
practices. At the same time, states can increase voter 
access by creating flexible vote by mail systems, easing 
voter registration requirements, and eliminating felony 
disenfranchisement. Several states have even passed 
state-level versions of the VRA.59 The Brennan Center 
for Justice tracks passage of both restrictive state laws 
and laws that promote voter access, available at https://
www.brennancenter.org/issues/ensure-every-american-
can-vote/voting-reform/state-voting-laws.

https://www.brennancenter.org/issues/ensure-every-american-can-vote/voting-reform/state-voting-laws
https://www.brennancenter.org/issues/ensure-every-american-can-vote/voting-reform/state-voting-laws
https://www.brennancenter.org/issues/ensure-every-american-can-vote/voting-reform/state-voting-laws
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