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I INTRODUCTION.

California law expressly provides that “[a]ll alleged violations” of the Emergency
Services Law (“ESL”), Health and Safety Code § 1317 et seq., “shall be investigated” by the
California Department of Public Health (“CDPH”) and that the CDPH has the “primary
responsibility for regulating the conduct of hospital emergency departments . . .” including
investigating and determining whether violations have occurred and how any such violations
should be remedied. §§ 1317.5(a), 1317.6(e).! Given that the ESL and the regulation of hospital
emergency departments are highly technical and require balancing numerous complex
considerations, this Court should stay this case under the doctrine of primary jurisdiction pending
referral to CDPH, the expert agency tasked by the Legislature with investigating “all alleged
violations” of the ESL. § 1317.5(a). Nothing in the Attorney General’s (“AG”) Opposition leads
to a contrary conclusion.

In the alternative, the AG’s Complaint fails to state a claim.

The First Cause of Action fails because, as a faith-based hospital, St. Joseph Hospital —
Eureka (“SJH”) cannot be forced to allow procedures that are contrary to the tenets of the
Catholic faith, including the Ethical and Religious Directives for Catholic Health Care Services
(the “ERDs”). Any such use of the ESL, the Unruh Act or any other law is subject to strict
scrutiny and, as described below, the Attorney General (“AG”) fails that very difficult test.

The Second Cause of Action fails because it alleges a transfer for medical reasons (to
obtain an abortion procedure). Therefore, the ESL does not apply. § 1317.2(i).

The Third Cause of Action for violation of the Unruh Act fails because the AG has not
alleged intentional discrimination against pregnant people. Any such claim must allege that the
discrimination is because of the protected characteristic, here pregnancy. The Complaint alleges
no such claim. Instead, it alleges that SJH applied a hospital policy which prohibits an abortion
where there are fetal heart tones. The alleged policy in no way singles out pregnant women,
whom SJH regularly treats and did so here; rather, it focuses only on a specific procedure and

therefore cannot be the basis of an intentional discrimination claim.

! Undesignated statutory references are to the Health & Safety Code.
-1 -
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Finally, the Fourth Cause of Action for violation of the Unfair Competition law fails

because it is based upon the other claims which fail.

I1. THIS ACTION SHOULD BE STAYED BECAUSE THE CDPH HAS PRIMARY
JURISDICTION OVER ALLEGED VIOLATIONS OF THE EMERGENCY
SERVICES LAW

The AG’s arguments against the application of primary jurisdiction (Opp. at 9:13) are
contrary to the binding case law cited in the demurrers including the Supreme Court’s seminal
primary jurisdiction cases. The Legislature has expressly provided that the CDPH has primary
jurisdiction regarding investigation and determination of ““all alleged violations” of the ESL. §
1317.5(a). This Court should implement that determination by staying this case pending review
by the CDPH.

First, the AG incorrectly asserts that primary jurisdiction cannot apply because the
statutory scheme authorizes the AG to file a lawsuit asking a court to adjudicate alleged violations
of the ESL. § 1317.6(j); Bus. & Prof. Code § 17200. This is beside the point of primary
jurisdiction and directly contrary to Supreme Court decisions. A court’s jurisdiction over a matter
is an essential prerequisite to primary jurisdiction: “‘Primary jurisdiction’ . . . applies where a
claim is originally cognizable in the courts . ...” Farmers Ins. Exch. v. Superior Court, 2 Cal.
4th 377, 390 (1992); see also Jonathan Neil & Assocs. v. Jones, 33 Cal. 4th 917, 933 (2004) (“the
chief distinction between [primary jurisdiction and exhaustion] is that the ‘primary jurisdiction’
doctrine applies to cases ‘originally cognizable in the courts’”).

Second, the AG argues that primary jurisdiction cannot apply here because “the AG’s civil
action is cumulative with other enforcement actions.” (Opp. at 9:24.) Again, the Supreme Court
has specifically rejected this argument. Farmers Ins., 2 Cal. 4th. at 392 (rejecting the AG’s
argument that the Legislature’s creation of cumulative administrative remedies and civil remedies
“preclud[e] courts from applying the primary jurisdiction doctrine”). And the fact that the
Complaint is brought by the AG does not change the analysis. Farmers, 2 Cal. 4th at 401 (“The
reasons supporting the doctrine apply to private citizens and the Attorney General alike, and the

two classes of plaintiffs should be treated equally.”).

2.
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Third, the AG asserts that no authorities “compel a stay.” Primary jurisdiction is a
discretionary doctrine. Farmers at 381, 391. It is properly applied in cases such as the present
where there are numerous benefits to the court’s exercise of its own jurisdiction resulting from a
stay of the lawsuit until the agency vested with expertise and authority over the underlying issues
can address those issues. The doctrine is particularly applicable where, as here, the Legislature
expressly gave CDPH “primary responsibility” for investigating “all alleged violations” of the
ESL and determining the appropriate response, if any is needed. §§ 1317.6(¢e); 1317.5(a).

Fourth, the AG incorrectly interprets Farmers. The AG asserts that the Supreme Court
held that legislation “endors[ing] concurrent jurisdiction of courts and agencies” means that a
court has no discretion to stay an action under the doctrine of primary jurisdiction. (Opp. at
10:18-21.) That is plainly incorrect. Farmers held that a court is free to exercise its discretion
under the primary jurisdiction doctrine so long as the statute “discloses no legislative preference
for, or against, permitting a court to exercise” such discretion under the primary jurisdiction
doctrine. Farmers, 2 Cal. 4th at 381, 394. Farmers involved a statutory scheme similar to the
one here, where an agency and/or a court both have the authority to adjudicate certain issues, and
its holding plainly precludes the AG’s assertion that a statute merely recognizing the concurrent
jurisdiction of courts and agencies precludes application of primary jurisdiction.

Fifth, the AG asserts that the CDPH has no special procedures to address the underlying
issues regarding violation of the ESL. (Opp. at 11:8-14.) That is false and the AG ignores on-
point statutes, regulations and procedures cited in the demurrers that specify CDPH’s procedures
to exercise its legislatively granted “primary responsibility” to investigate and determine “all”
alleged ESL violations. See demurrers at 6-7 (citing and discussing §§ 1279, 1279.2, 1280(b),
1280.3, 1317.6(a), (g); Cal. Code Regs., tit. 22, §§ 70351(b)(1), (5), 70363(a), 70369; and

CDPH’s Complaint Investigation Process Guide, available at Complaint Investigation Process

(last accessed February 7, 2025)).
The CDPH’s lack of special expertise over the issues of “preemption and constitutional
rights” (important legal issues that the AG concedes are central to this case) is a misdirection and

does not make primary jurisdiction inapplicable. Those issues certainly are for the Court to

-3.
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decide, but only after the CDPH has investigated and made its determination. Consequently, the
application of primary jurisdiction supports, and is necessary to comply with, the basic principle
that courts “do not reach constitutional questions unless absolutely required to do so to dispose of
the matter before” it. Santa Clara County Local Transportation Authority v. Guardino, 11
Cal.4th 220, 230 (1995). Applying primary jurisdiction would stay the action to allow the agency
to investigate and determine the underlying issues in which it has expertise; the case subsequently
would, if necessary, proceed for the court to determine further claims and defenses and to issue
any appropriate remedies in addition to those, if any, ordered by the CDPH—including, if
warranted, injunctive relief. See Bradley v. CVS Pharmacy, Inc., 64 Cal. App. 5th 902, 922
(2021) (affirming application of primary jurisdiction to stay action for injunction; “The action
shall remain stayed to permit Bradley to pursue a complaint with the Board. Following a final
Board decision on such a complaint, the action shall proceed on any remaining issues.”).

Sixth, the AG asserts that the CDPH has no jurisdiction to determine whether SJH’s
alleged “policy” violates the ESL. (Opp. at 12:1-3, 7-9.) The AG cites no relevant authority and
does not explain why a statute permitting CDPH to find “a violation” can refer only to individual
instances and not to an overall alleged policy or its application to a particular set of facts. In
Farmers, for example, the court applied primary jurisdiction to a suit by the AG, on behalf of the
People, challenging the defendant insurer’s alleged blanket violation of an Insurance Code section
governing the requirements of certain types of insurance policies. Farmers, 2 Cal. 4th at 381-82.
Further, the statute at issue here states “[i]t is the intent of the Legislature that the state
department has primary responsibility for regulating the conduct of hospital emergency
departments,” which on its face would include any “policy” that results in violations of the law. §
1317.6(e) (emphasis added). The CDPH’s Complaint Investigation Process Guide broadly
defines “complaint” as “a report of a facility’s alleged noncompliance with state and/or federal
laws and regulations”,? and nowhere does it say that complaints must be limited to “one doctor or

one incident”, as the AG suggests. (Opp. at 11:26.)

2 See Complaint Investigation Process (at section 2, “Definition of a Complaint”).

-4 -
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III. THE SECOND CAUSE OF ACTION FOR VIOLATION OF THE ESL’S
NONMEDICAL TRANSFER PROVISION FAILS BECAUSE THE COMPLAINT
ALLEGES A TRANSFER ONLY FOR MEDICAL REASONS.

The AG cites no authority to support its argument that Ms. Nusslock’s transfer, as alleged,
was done for “nonmedical reasons” under Section 1317.2. The statute does not define
“nonmedical reasons”, however, Section 1317.2 expressly prohibits the transfer of patients to
another facility for reasons “such as the person’s inability to pay for any emergency service or
care” unless certain conditions are met. Under the principle of statutory construction noscitur a
sociis, inclusion of the example of a patient who is unable to pay serves to inform the meaning of
the term “nonmedical reason” in the statute. See People v. Drennan, 84 Cal. App. 4th 1349, 1355
(2000) (under the rule of noscitur a sociis, the meaning of an uncertain term “may be known from
its associates and its meaning enlarged or restrained by reference to the object of the whole clause
in which it is used”). The inclusion of the example “such as the person’s inability to pay” in the
statute makes clear that it applies in “patient dumping” situations in which the facility refuses to
provide care to the patient due to the patient’s inability to pay for it, whether due to lack of
insurance or indigency or other such reasons.?

Here, the AG does not allege that Ms. Nusslock was transferred due to her inability to pay
for her care. The Complaint alleges that she was transferred to another facility to obtain a
“emergency treatment” and further states that SJH offered to take Ms. Nusslock to Mad River in
an ambulance, which she declined. (Complaint, 44 70-71.) Ambulances, of course, are used for
dire medical situations. Thus, as expressly pled in the Complaint, the transfer was plainly for
medical reasons, making the statute inapplicable. § 1317.2(i). Accordingly, the Complaint fails

to state a claim under Section 1317.2.

IV. THE THIRD CAUSE OF ACTION FOR VIOLATION OF THE UNRUH ACT
FAILS AS A MATTER OF LAW.

The AG’s opposition ignores the cases cited by SJH and fails to establish that the AG has

pled a claim for intentional discrimination against pregnant patients. As set forth in the STH’s

3 Cf. Gionis, Thomas A., Camargo Jr., Carlos A., Zito Jr., Anthony S., “The Intentional Tort Of Patient
Dumping: A New State Cause of Action to Address the Shortcomings of the Federal Emergency Medical
Treatment and Active Labor Act (EMTALA)”, 52 Am. U. L. Rev. 173, 187 fn. 72 (2002) (including §
1317.2 among a list of “typical state statute anti-patient dumping legislation”).

-5
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demurrers, to state a claim for discrimination against pregnant patients (a form of sex
discrimination) the plaintiff must allege intentional discrimination based upon sex. Cohn v.
Corinthian Colleges, Inc., 169 Cal. App. 4th 523, 528 (2008) (“A viable gender discrimination
case must be because of the group’s sex, not merely a resultant correlation” (emphasis added));
Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263, 270 (1993) (organizations impeding
access to abortion clinics did not discriminate on the basis of sex, because objections to abortion
are not “motivated by a purpose (malevolent or benign) directed specifically at women as a class”
and do not “focus[] upon women by reason of their sex’) (emphasis added). The Complaint fails
to allege that SJTH singled out pregnant women for adverse treatment because they were pregnant
or female. To the contrary, the Complaint alleges that the hospital had a policy of not allowing
abortions when there were fetal heart tones. (Complaint, § 63.) That is not a policy that singles
out women or pregnant women because they are pregnant or women, it is a policy that is focused
only on a specific procedure that allegedly is not permitted due to a hospital policy. Accordingly,
as a matter of law, the Complaint does not allege a claim for intentional discrimination.

Nor does the Complaint allege the required intentionality. The AG also ignores the
authorities cited in the Demurrer regarding this subject. Harris v. Capital Growth Investors XIV,
52 Cal.3d 1142, 1172 (1992); Koebke v. Bernardo Heights Country Club, 36 Cal. 4th 824, 854
(2005); see also Martinez v. Cot’n Wash, Inc., 81 Cal. App. 5th 1026, 1036 (2022) (“the Unruh
Civil Rights Act requires allegations supporting willful, affirmative misconduct with the specific
intent to accomplish discrimination”) (emphasis added).

Likewise, the AG ignores the numerous authorities cited in the Demurrer holding that
facially neutral policies are not actionable under the Unruh Act even if the application of the
policy has a disparate impact on a protected class. Civ. Code § 51(c); Turner v. Association of
American Medical Colleges, 167 Cal. App. 4th 1401, 1408 (2008) (“A policy that is neutral on its
face is not actionable under the Unruh Act, even when it has a disproportionate impact on a
protected class”) (emphasis added). The Complaint admits in multiple places that the decision
was based on SJH policy. (Complaint, 9 4, 63, 93.)

Finally, the AG’s reliance on Hankins v. El Torito Restaurants, Inc., 63 Cal. App. 4th 510

-6 -
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(1998) is misplaced. Hankins has been repeatedly questioned, criticized, and not followed.
Greater Los Angeles Agency on Deafness, Inc. v. Cable News Network, Inc., 742 F.3d 414, 426-
427 (9th Cir. 2014) (“Hankins does nothing to alter the California Supreme Court’s clear
statement ... that the Unruh Act requires a showing of willful, affirmative misconduct to establish
intentional discrimination”) (emphasis added); National Fed’n of Blind v. Target Corp., 582
F.Supp.2d 1185, 1206 (N.D. Cal. 2007) (“[Hankins] is far from clear on the nature of the intent
showing required by the Unruh Act”.)

The AG’s reliance on Minton v. Dignity Health, 39 Cal. App. 5th 1155 (2019) is also
misplaced. In Minton, the plaintiff alleged that the hospital discriminated on the basis of gender
when it refused to allow a hysterectomy as a treatment for gender dysphoria, a condition that
applies only to transgender patients. The court found that the plaintiff could state a claim for
discrimination under the Unruh Act because the hospital allowed other patients to have a
hysterectomy for other diagnoses. This case is completely unlike Minton. Here, the AG does not
plead that the hospital allows other patients to have an abortion when there are fetal heart tones.

According to the Complaint, this is a hospital policy that applies to everyone.

V. THE FOURTH CAUSE OF ACTION FOR VIOLATION OF THE UCL FAILS AS
A MATTER OF LAW.

The AG’s one-sentence response regarding its UCL claim (Opp. 14:18-19) confirms that
the UCL claim is entirely dependent on the AG’s ESL and Unruh Act claims, which fail for the

reasons explained in the Demurrer and above.

VI. CONSCIENCE CLAUSE LEGISLATION BARS THE ESL CAUSES OF ACTION.

The AG does not (and cannot) dispute that SJH is a recipient of federal Hill-Burton
funding and that the Church Amendment, Coats-Snowe Amendment, and Weldon Amendments
apply to SJH’s operations as a hospital. The AG ignores the fact that the express language in
these laws demonstrate that there is universal agreement among courts, legislators and regulators
that the conscience rights of religious hospitals must be respected. See Demurrer, 10:20-11:18.

Indeed, the legislative history that the AG attaches to its Request For Judicial Notice is

replete with comments confirming the Legislature’s respect and deference to religious hospitals’

-7 -
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conscience rights. See, e.g., AG RIN, Exh. A, p. 8 (the Church Amendment “clears up an
ambiguity in the present law by making it explicitly clear that it is not the intention of Congress to
mandate religious hospitals to perform operations that are contrary to deeply held religious
beliefs”); id., Exh. C, p. 13 (the Hyde-Weldon Amendment “simply states you cannot force the
unwilling [to perform abortions].”). The conscience clause legislation makes clear that the
conscience rights of religious hospitals such as SJH are entitled to respect. SJH should not be

compelled to perform procedures that would violate its religious beliefs and convictions.

VII. THE COMPLAINT IS BARRED BY SJH’S CONSTITUTIONAL RIGHTS TO
FREE EXERCISE OF RELIGION AND FREE EXPRESSION.

A. Strict Scrutiny Applies Because The ESL Treats Secular Activity More
Favorably Than Religious Exercise And Therefore the ESL Is Not Neutral

The AG’s Opposition fails to establish that the ESL is not subject to strict scrutiny when it
is applied to force a faith-based hospital to perform procedures that contravene the tenets of its
religion. In the Demurrers, STH showed that the ESL is not a law of “general applicability” that
can escape strict scrutiny because the ESL includes an exception for hospitals that lack
appropriate facilities and qualified personnel. In the Opposition, the AG argues that, despite the
exception, the ESL is a generally applicable law because the exception serves the same primary
interest as the ESL, protecting health and safety. (Opp. at 18:3-22.) However, the AG’s
argument fails. The ESL and the exception for hospitals that do not have appropriate facilities or
qualified personnel serve different primary purposes.

The purpose of the ESL is not simply generally protecting health and safety as the AG
states. The specific purpose of the ESL is to ensure that patients who have emergency medical
conditions are screened in the emergency room and treated for any emergency medical conditions
identified in the screening regardless of their ability to pay. § 1317(b), (d). The ESL exception
provides that a hospital has not violated the ESL if it transfers a patient because the hospital does
not have appropriate facilities and qualified personnel. Brooker v. Desert Hosp. Corp., 947 F.2d

412,416 (9th Cir. 1991).* That exception clearly does not serve the same primary interest as the

* In Brooker, a patient had been admitted to the Desert Hospital emergency room because he had chest
pain and he was diagnosed as having had a heart attack. Id. at 413. However, the hospital transferred the
patient to another hospital for needed coronary surgery because the hospital had sponsored a training
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ESL -- ensuring that patients in the hospital’s emergency room are screened and treated for
emergency conditions. To contrary, the primary interest of the ESL would be served by
eliminating the exception and requiring the hospital to have its usual heart surgeon or a
replacement available to treat emergency room patients at all times. The only difference between
the exception for lack of appropriate facilities and qualified personnel and an exception for faith-
based hospitals that cannot perform a procedure based upon the tenets of their religion is that the
exception for religion is based upon reasons of faith rather than on secular beliefs, which is
exactly the type of preference that is subject to strict scrutiny. Tandon v. Newsom, 593 U.S 61, 62
(2021). Indeed, given the First Amendment considerations applicable to forcing a faith-based
hospital to perform procedures that are contrary to the tenets of its faith, such considerations
should be given far more weight than a hospital’s decision to put on a training program that

makes its heart surgeon unavailable.

B. Strict Scrutiny Applies Because The ESL Gives CDPH Discretion In The
Application And Enforcement Of The ESL

The AG also argues that strict scrutiny does not apply to the ESL because the ESL does
not grant “unfettered” discretion or create “ad hoc” discretionary exemptions based upon the
common sense of officials. (Opp. at 19:5-19.) However, the application of strict scrutiny is not
so limited. As the Ninth Circuit found in Fellowship of Christian Athletes v. San Jose Unified
School District Board of Education, 82 F.4th 664 (2023), the Supreme Court’s opinion in Fulton
(setting forth the reasons a law is not generally applicable) was not merely concerned with
“unfettered discretion”, “[p]roperly interpreted, Fulton counsels that the mere existence of a
discretionary mechanism to grant exemptions can be sufficient to render a policy not generally
applicable, regardless of the actual exercise.” 82 F.4th at 688. Nor does the AG argue that the
ESL does not allow the CDPH to grant individualized exceptions. Indeed, as noted above, the

ESL allows for individualized exceptions based on a determination that a hospital lacks

appropriate facilities and qualified personnel for secular reasons, but denies such an exception for

program involving the hospital’s heart surgeon who was thus unavailable. The court found that there was
no liability under the ESL because the ESL exception for circumstances in which the hospital did not have
appropriate facilities or qualified personnel applied.

9.
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faith-based hospitals who do not have appropriate facilities and qualified personnel because their
facilities and personnel cannot be used for procedures that violate the ERDs and the Catholic

faith.

C. Strict Scrutiny Applies Because The AG’s ESL Claims And Requested
Injunction Would Violate SJH’s Rights To Free Expression And Association.

The AG’s ESL claim seeks to compel the Court to require not only that STH comply with
the ESL (which SJH already does), but specifically that SJTH permit the performance of abortions
even in circumstances such as Ms. Nusslock’s that would violate hospital policy and the ERDs.
SJH must follow the ERDs in order to maintain its Catholic status. SJH RIN, Page 050 (ERD 5).
The permitting of an abortion in violation of Catholic doctrine at STH would, without question,
express a message that is directly contrary to SJH’s faith-based message that such procedures are
morally wrong and must not be performed. The fact that such a circumstance would place SJH at
significant risk of losing its Catholic status entirely demonstrates that the injunction the AG seeks
would violate SJH’s right to express itself as a Catholic hospital, and would “plainly alter[] the
content of [SJH’s] speech.” National Institute of Family and Life Advocates v. Becerra, 585 U.S.
755, 766 (2018). Neither Minton, nor Catholic Charities, nor North Coast, nor any of the other
authorities the AG cites addressed the implications on a Catholic health care entity’s rights to
freedom of expression if it is forced by a Court to permit procedures in direct violation of the

ERDs, and therefore they are inapposite.

VIII. CONCLUSION.

This action should be stayed under the doctrine of primary jurisdiction. Otherwise, the
Complaint is defective and does not state actionable claims, such that the demurrers should be

sustained without leave to amend.

Dated: February 7, 2025 MANA HELP PHILLIPS, LLP
By:

Harvey Y. Rochman

Attorneys for Defendant

ST. JOSEPH HEALTH NORTHERN
CALIFORNIA, LLC

403707598.7
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