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Kennedy v. Braidwood Management Inc.: 
The latest Affordable Care Act attack before 
the U.S. Supreme Court threatens access to 
preventive health care services for over 150 

million people
Kennedy v. Braidwood Management Inc. is a lawsuit challenging the requirements in the Affordable Care 
Act that insurance plans cover expert-recommended preventive services at no cost. The U.S. Supreme 
Court is hearing Braidwood this term. This case poses a grave threat to over 150 million people across 
the country.1 Loss of no-cost preventive care will mean loss of health care and reversal of the progress our 
country has made to improve health outcomes and health equity, particularly for women and women of 
color.

This case was brought by extremists who want to deny people care and 
invalidate the Affordable Care Act. 
Kennedy v. Braidwood Management Inc. is the latest in a string of attacks against the Affordable Care Act 
(ACA). After failing in their attempts to repeal the ACA in Congress, and to invalidate it through the courts, 
extremists are using this case to target a crucial element of the ACA – the requirement that insurers cover 
expert-recommended preventive services without cost sharing. 

Jonathan Mitchell is the lawyer in this case; he is a strategist pushing extreme legal theories to take away 
longstanding rights and protections, including as the architect of the Texas anti-abortion vigilante law 
that allows anyone to bring a costly and harassing lawsuit against someone who provides abortion care or 
helps a patient seek it.2 Some of the employers and individuals Mitchell represents in Braidwood are repeat 
plaintiffs in cases attacking the ACA.3 They purposely brought this case in front of Judge Reed O’Connor 
in the Northern District of Texas, the judge who has issued decisions against the ACA in numerous cases 
and has been willing to block temporarily many of its provisions nationwide.4 For example, in 2018, Judge 
O’Connor ruled that the entire ACA was unconstitutional, a decision later overruled by the U.S. Supreme 
Court.5 
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Braidwood challenges lawful provisions 
that have been critical to addressing 
barriers to preventive care. 
The ACA challengers in this case brought numerous claims 
intended to undermine the preventive services provision.6  
The one that has gained traction is under the Appointments 
Clause of Article II of the U.S. Constitution,7 arguing that the 
expert members of the agencies that develop the preventive 
services coverage recommendations – the United States 
Preventive Services Task Force (Task Force), the Advisory 
Committee on Immunization Practices (ACIP), and the 
Health Resources and Services Administration (HRSA) – 
are not validly appointed.8 This argument ignores the fact 
that the Secretary of Health and Human Services, who is 
appointed by the president, supervises these  experts and 
ratifies their recommendations before they become legal 
requirements. 

The lawful requirement that expert-recommended 
preventive services be covered without cost-sharing is 
an important part of the ACA,9 meant to address cost as 
a barrier to preventive care in order to improve long-term 
health, reduce overall health care spending, and reduce 
disparities in health outcomes. It is a response to a wealth 
of evidence demonstrating that prior to the ACA, insurance 
companies imposed cost-sharing, such as co-payments 
or co-insurance, on crucial preventive health services.10  
This caused individuals, and especially women, to forgo 
needed preventive services11—particularly women with 
low-incomes, and those already facing systemic barriers 
to care like women of color and LGBTQ+ individuals. That 
is one of the reasons that, in crafting this requirement, 
Congress explicitly acknowledged health care disparities 
faced by women and enacted a provision specifically 
requiring that experts recommend coverage for women’s 
preventive healthcare needs.12 The women’s preventive 
services requirement now includes services such as breast 
and cervical cancer screenings, pregnancy and postpartum 
diabetes screenings, well-woman visits, contraceptives, 
screenings for postpartum depression, and breastfeeding 
services and supplies.13 The other ACA preventive services 
provisions require coverage with no cost-sharing for a 
broad range of services like vaccinations, well-child visits, 
screenings for diabetes, cancer, and depression, and patient 
counseling.14

Extremist judges allowed these 
challenges to go forward, jeopardizing 
preventive services – including 
women’s preventive services.
In September 2022, Judge O’Connor ruled that the Task 
Force’s structure violates the Appointments Clause and is 
unconstitutional.15 He rejected the Appointments Clause 
challenges to ACIP and HRSA—leaving the women’s 
preventive services requirement intact.16   

Judge O’Connor then took the extreme step of blocking 
the federal government from requiring insurance plans 
to provide no-cost preventive services coverage in line 
with any recommendations made by the Task Force after 
2010, when the ACA was enacted, and he determined that 
the scope of his order would be nationwide17—effectively 
denying over 150 million Americans access to vital 
preventive care, including such services as immunizations 
and screenings for cancer, diabetes, mental health, and 
substance use disorders. 

Because this decision threw people’s access to preventive 
health care into complete disarray, the government 
appealed the case to the Fifth Circuit Court of Appeals.18 As 
part of an agreement between the parties, the court paused 
Judge O’Connor’s ruling, allowing people to continue having 
coverage of preventive services.19 The ACA challengers also 
appealed to the Fifth Circuit, asking the court to reconsider 
their Appointments Clause challenges to ACIP and HRSA, 
with the goal of invalidating all recommendations for 
coverage of preventive services, including for women’s 
preventive services.20     

On June 21, 2024, a Fifth Circuit panel—which included two 
Trump-nominated judges—issued its decision.21 It affirmed 
the district court’s incorrect holding that the Task Force’s 
structure is unconstitutional under the Appointments 
Clause.22 But the court said “it was error” for Judge O’Connor 
to block the Task Force’s prior recommendations because 
the plaintiffs in the case had failed to bring a claim under 
the Administrative Procedures Act.23 Instead, the court 
barred enforcement of the post-2010 preventive-services 
coverage recommendations only as to the plaintiffs in the 
case, but laid out a roadmap for future challengers to follow 
to properly seek the order that Judge O’Connor had initially 
granted.24  

In response to the ACA challengers’ request to block the 
recommendations from ACHIP and HRSA, including the 
women’s preventive services recommendations, the Fifth 



1350 I STREET NW   SUITE 700   WASHINGTON, DC 20005 3

Circuit did not take the opportunity to stop this challenge 
once and for all. Instead, the court sent the issue back to 
the district court for further consideration, giving the claims 
new life.25

In September 2024, the government requested that the 
U.S. Supreme Court take up the case, and on January 10, 
2025, the U.S. Supreme Court announced that it will hear 
arguments in Braidwood.26 Proceedings at the district court 
are on hold while the Supreme Court hears the case.

The Supreme Court case presents 
a narrow question with enormous 
ramifications.
The Supreme Court agreed to consider only one question in 
hearing the case: whether the Fifth Circuit erred in finding 
that the structure of the U.S. Preventive Services Task Force 
violates the Appointments Clause of the U.S. Constitution. 
In practical terms, this means that the Supreme Court will 
determine whether insurers will continue to be required by 
the ACA to cover many essential preventive services without 
cost-sharing. 

NWLC joined an amicus brief to the Court alongside 47 
other state and national organizations dedicated to health 
care access on February 25, 2025.27 Our brief explained 
that an outcome in line with the District Court’s and Court 
of Appeals’ decisions in this case would not only increase 
costs for health care consumers and providers but would 
also put our nation’s health at risk. The Supreme Court’s 
decision could directly affect the over 150 million people 
across the country who benefit from cost-free coverage 
of more than 100 different life-saving services under the 
preventive services provision. And the Supreme Court’s 
decision could set the stage for a much broader future 
decision that would gut other crucial preventive services 
protections – including the women’s preventive services 
provision – established in the ACA.

Invalidating the preventive services 
provisions would harm individuals 
nationwide, especially women, 
women of color, and those who face 
multiple and intersecting forms of 
discrimination.
If the Supreme Court agrees that the preventive services 
provision of the ACA is invalid, the impact will be 
devastating. Preventive care is key to achieving health 
equity. As a result of decades-long inequities, structural 
racism, disinvestment, and bias in the health care system, 

women of color and low-income women face higher rates of 
preventable disease and worse health outcomes.28  

The preventive services requirement of the ACA provides 
for coverage of a broad range of preventive services 
without cost-sharing.29 It has been a crucial tool in the fight 
to achieve health equity. Since its passage, use of these 
preventive services among women has increased. Women 
report receiving more cancer screenings, earlier-stage 
cancer diagnoses, and improvements in mental health 
symptoms from higher depression screening rates.30 For 
populations facing multiple and intersecting forms of 
discrimination, data shows that there have been larger 
increases in preventive services uptake among women of 
color compared to white women since the ACA’s passage.31 
For example, since the passage of the ACA, there has been 
a significant increase in the rate of Black women getting 
mammograms32—a crucial intervention given that despite 
getting breast cancer at the same rate as white women, 
Black women are more likely to die from the disease.33  

The data clearly demonstrates the advances in health 
care and health equity that have resulted from the ACA’s 
requirement of no-cost coverage of preventive services. 
That is why a range of stakeholders have weighed in with 
lower courts on Braidwood – including the Blue Cross 
Blue Shield Association, the American Cancer Society, 
the American Hospital Association, the AIDS Healthcare 
Foundation, and the American Public Health Association.34  
They have taken positions against the original district court 
decision as disruptive and harmful to the industry and to 
patients, and in support of ensuring patients receive no-cost 
preventive services coverage.35

A bad decision from the Supreme 
Court in Braidwood could pave the way 
for decreased coverage of essential 
women’s preventive services.
If the Court agrees that the Task Force is unconstitutionally 
structured, it could pave the way for continued litigation 
that will undermine the women’s preventive services 
provision. Any decision limiting or invalidating expert 
recommendations made under the women’s preventive 
services provision would further devastate women’s 
health and economic security. For example, since the 
women’s preventive services provision went into effect, the 
affordability of contraception has improved significantly36—
women are able to use the type of birth control they prefer, 
rather than just what they can afford, and contraceptive 
use – and its many benefits to individuals’ and families’ 
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health, economic security, and wellbeing – has increased 
as a result.37 And since HRSA recommended that plans 
cover comprehensive breastfeeding support services, 
the percentage of women who have ever breastfed has 
increased,38 helping to close the significant socioeconomic 
disparities in breastfeeding rates.39

***********************

The arguments put forward in Braidwood aim to deny 
access to crucial preventive care services. If coverage for 
the expert-recommended preventive services is ultimately 
blocked, it will be a huge reversal of progress for equitable 
health care access, particularly for women and women 
of color. The Supreme Court must take this opportunity 
to reject these extremists’ arguments and uphold crucial 
coverage for preventive care, protecting people’s health and 
wellbeing across the country.
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