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In 2020, the Trump administration’s Department of Education (“the Department”) finalized a harmful Title 
IX rule (“2020 Rule”) that has significantly weakened protections against sexual harassment, including 
sexual assault, in schools.1 A lawsuit by the National Women’s Law Center on behalf of student survivors 
and victim advocates succeeded in striking a portion of the 2020 Rule, but the rest remains in place.2 In 
July 2022, the Biden administration proposed a new Title IX rule regarding sex-based harassment, LGBTQI+ 
students’ rights, and the rights of pregnant and parenting students, but the final version of this rule has yet 
to be released.3

This document suggests ways for schools to continue supporting sexual harassment victims while 
complying with the 2020 Rule, including practices suggested by the Department’s own documents, like 
its July 2021 Q&A.4 For example, the 2020 Rule does not apply to incidents that allegedly occurred before 
August 14, 2020. In such cases, schools must follow the Title IX requirements that were in place at the time 
of the alleged incident, even if a complaint was filed after August 14, 2020.5 In addition, the 2020 Rule 
does not apply to schools’ enforcement of other provisions of their codes of conduct, such as a non-Title 
IX policy prohibiting conduct that falls outside of the 2020 Rule’s definition of “sexual harassment.” In such 
cases, schools can adopt a “non-Title IX sexual harassment” policy that is consistent with the Department’s 
2001, 2011, and 2014 Title IX guidances and that does not impose the survivor-hostile procedures required 
by the 2020 Rule.6 

How Schools Can Take Steps to 
Effectively Address Sexual Harassment 
While Complying with the Trump Title 
IX Rule 

Note: The 2020 Rule does not address schools’ responses to sex discrimination that does not 
constitute sexual harassment. Schools can continue to address sex discrimination that is not 
sexual in nature—e.g., pregnancy discrimination; anti-LGBTQI+ harassment or discrimination; 
other sex discrimination in admission, classes, or athletics—using a “prompt and equitable” 
procedure pursuant to § 106.8(c).7

https://nwlc.org/resources/devos-new-title-ix-sexual-harassment-rule-explained
https://nwlc.org/resources/devos-new-title-ix-sexual-harassment-rule-explained
https://www2.ed.gov/about/offices/list/ocr/docs/202107-qa-titleix.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/shguide.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
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1. DEFINITION OF SEXUAL 
HARASSMENT 

THE 2020 RULE

Under the 2020 Rule, schools must address all “conduct 
on the basis of sex” that constitutes: (i) quid pro quo 
sexual harassment; (ii) “unwelcome conduct determined 
by a reasonable person to be so severe, pervasive, and 
objectively offensive that it effectively denies a person equal 
access to the recipient’s education program or activity”; or 
(iii) sexual assault, dating violence, domestic violence, or 
stalking.8 Schools must dismiss “Title IX complaints” that do 
not allege harassment meeting this definition.

HOW SCHOOLS CAN SUPPORT SURVIVORS

• Schools should make clear in their internal policies, 
trainings, and communications to students that 
complainants need not drop out of school, fail a class, 
or exhibit specific trauma symptoms to be “effectively 
denied equal access” to education.9 For example, a 
complainant is “effectively denied equal access” if they 
have difficulty concentrating in class, begin bed-wetting 
or crying at night, skip class to avoid a harasser, quit 
one school activity (but continue participating in other 
activities), or see a decline in their grades.10

• Schools have the flexibility to define “consent,” which 
affects what is considered “sexual assault.”11 A school’s 
“consent” definition should make clear that consent is 
not implied by the fact that a respondent does not use 
physical force, by a failure of the complainant to “fight 
back,” by a complainant’s physical symptoms of arousal, 
or by a complainant’s prior sexual encounter with the 
respondent.

A SEPARATE “NON-TITLE IX” POLICY

If an incident does not meet the 2020 Rule’s definition of 
“sexual harassment,” the school can and should address 
it under a separate policy that defines sexual harassment 
as “unwelcome conduct of a sexual nature,” including 
“unwelcome sexual advances, requests for sexual favors, 
and other verbal, nonverbal, or physical conduct of a sexual 
nature.”12 

2. WHERE HARASSMENT OCCURS

THE 2020 RULE

Under the 2020 Rule, schools must address all incidents 
meeting the definition of sexual harassment that occur “in 
the United States” and in a school’s “education program 
or activity.”13 Schools must dismiss all other “Title IX 
complaints.”

Incidents occurring in an “education program or activity” 
include:

• Any on-campus incident;

• Any off-campus incident during a school-sponsored 
program or activity;

• Any online or digital incident using a school network or 
platform; 

• Any off-campus incident in a building owned or controlled 
by an “officially recognized” student organization at a 
postsecondary school; or

• Any off-campus incident where the school has “substantial 
control” over the respondent and the incident.14

HOW SCHOOLS CAN SUPPORT SURVIVORS

A school should make clear to students and employees 
which off-campus and online contexts it believes it has 
“substantial control” over. For example, a school may have 
“substantial control” over some incidents that occur:

• In a private off-campus apartment; 

• In a private hotel room that grows out of a school-
sponsored activity;

• During a teacher’s visit to a student’s home; or

• Online using a personal device during a school-sponsored 
activity.15

A SEPARATE “NON-TITLE IX” POLICY

If an incident occurs outside the United States or outside of 
an “education program or activity,” schools can and should 
address it under a separate policy that requires the school 
to address all reports of sexual harassment—regardless of 
where the incident occurs (e.g., off-campus, online, during 
study abroad).16
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3. WHEN HARASSMENT OCCURS

THE 2020 RULE

The 2020 Rule does not apply to incidents that allegedly 
occurred before August 14, 2020, or to Title IX proceedings 
that were completed before August 14, 2020. In such cases, 
schools must follow the Title IX requirements that were in 
place at the time of the alleged incident, even if a complaint 
was filed after August 14, 2020.17   

4. NOTICE OF SEXUAL HARASSMENT 

THE 2020 RULE

Under the 2020 Rule, schools must address sexual 
harassment if one of the following individuals has “actual 
knowledge” of the harassment: (i) a Title IX coordinator, (ii) 
any PK-12 employee, or (iii) any postsecondary employee 
with the “authority to institute corrective measures” (i.e., 
authority to discipline the harasser, remediate the situation 
for the victim, or do both). “Actual knowledge” refers to 
notice of conduct that “could” constitute sexual harassment 
and is not restricted to notice of facts that definitively 
indicate prohibited conduct.18  Schools are not prohibited 
from addressing harassment based on notice that does not 
meet this standard.

HOW SCHOOLS CAN SUPPORT SURVIVORS

• Schools should address any sexual harassment that an 
employee suspects is occurring even if that suspicion 
does not amount to “actual knowledge.”19

• Postsecondary schools can and should designate a 
wide range of school officials as having the “authority to 
institute corrective measures.”20

• Schools should designate some employees as confidential 
employees to whom students can report sexual 
harassment without triggering “actual knowledge” by the 
school (e.g., counselors, therapists, other mental health 
providers, victim advocates).21  

• Schools can and should train all employees and 
volunteers to identify and report sexual harassment to 
the Title IX coordinator and to respond effectively—even 
if these individuals’ awareness of harassment does not 
constitute “actual knowledge” on behalf of the school.22  

5. AN ADEQUATE RESPONSE 

THE 2020 RULE

Under the 2020 Rule, schools must respond to any report 
of sexual harassment—regardless of whether there is a 
formal complaint—in a manner that is “prompt” and “not 
deliberately indifferent” (i.e., not “clearly unreasonable”).23  

HOW SCHOOLS CAN SUPPORT SURVIVORS

Schools should do more than the bare minimum required 
by the 2020 Rule. When a school has notice of sexual 
harassment or suspects that harassment has occurred, it 
can and should take immediate and effective steps to:

• Investigate the incident;

• End the harassment and prevent its recurrence; and

• Provide remedies to eliminate any hostile environment 
that was created.24

6. SUPPORTIVE MEASURES

THE 2020 RULE

Under the 2020 Rule, schools must work with a sexual 
harassment complainant to provide “supportive measures,” 
without fee or cost and regardless of whether the 
complainant chooses to proceed with a formal complaint.25 
Note that supportive measures are required even if the 
complainant or respondent is no longer at the school (see 
#6), as long as the conduct meets the 2020 Rule’s definition 
of “sexual harassment,” occurred within the United States, 
and occurred within an “education program or activity” (see 
#1 and #2).26 

HOW SCHOOLS CAN SUPPORT SURVIVORS

Schools can and should adopt policies making clear that 
they will provide appropriate supportive measures to all 
complainants alleging harassment, regardless of whether 
it meets the 2020 Rule’s definition of “sexual harassment,” 
occurs within an “education program or activity,” occurs 
in the United States, or occurs on or after August 14, 2020 
(see #1, #2, and #3) and regardless of whether any party 
has left the school (see #7). Schools also can and should 
continue providing supportive measures for a complainant 
even after a respondent is found not responsible.27 Further, 
schools should clarify that cost-free supportive measures 
include course-related adjustments—e.g., extending a 
class deadline, retaking a class or exam, or adjusting a 
transcript.28
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While supportive measures for a complainant cannot be 
“disciplinary” or “punitive” or “unreasonably burden” a 
respondent, this does not mean that supportive measures 
cannot impose any burden on a respondent.29 Schools 
should clarify that, for example, the following supportive 
measures are allowed under the 2020 Rule:

• Having an educational conversation with a respondent 
about their behavior, its impact on the complainant, and 
the school’s sexual harassment policies;

• Sending a respondent to the principal’s office;

• Changing a respondent’s seat, class, housing, or dining 
hall assignment; 

• Issuing a one-way no-contact order against a respondent 
as long as it is not disciplinary, punitive, or unreasonably 
burdensome on a respondent (e.g., prohibiting a 
respondent from directly communicating with a 
complainant, enforcing a court’s restraining order or 
protective order); 

• Supervising a student-employee respondent in their 
workplace interactions with other students; or 

• Placing a student-employee respondent on paid 
administrative leave or any other employee respondent on 
administrative leave.30

A SEPARATE “NON-TITLE IX” POLICY

If an incident does not meet the 2020 Rule’s definition 
of “sexual harassment,” occurred outside an “education 
program or activity,” occurred outside the United States, 
or occurred before August 14, 2020 (see #1, #2, and #3),   
schools should provide the supportive measures described 
above to all complainants under a separate policy, even if 
the supportive measure could be considered disciplinary, 
punitive, or burdensome to the respondent.

7. IF A PARTY LEAVES THE SCHOOL 

THE 2020 RULE

Under the 2020 Rule, a complainant cannot file a formal 
complaint with a school unless they are “participating or 
attempting to participate” in an education program or 
activity of that school at the time of filing.31 Schools also 
have the option of dismissing a formal complaint if at any 
time during the grievance process if the respondent is “no 
longer enrolled or employed” by the school.32

HOW SCHOOLS CAN SUPPORT SURVIVORS

When a complainant leaves: A school’s policies, training, 
and communication to students should make clear that the 
school must investigate as long as a complainant files a 
formal complaint before leaving the school. Further, schools 
should clarify that a complainant is still “participating or 
attempting to participate” in an education program or 
activity if:

• They are taking a leave of absence;

• They have dropped out but plan to re-enroll if their school 
responds appropriately to the incident; 

• They have graduated from one program but plan to apply 
to a different program; or

• They have graduated but plan to participate in alumni 
activities.33

If a complainant does not meet any of these standards (i.e., 
they are not “participating or attempting to participate” in 
an education program or activity when they file a formal 
complaint), the Title IX coordinator can still file a formal 
complaint on the complainant’s behalf under the school’s 
Title IX policy, or the school can address the harassment 
under a separate policy.34 

When a respondent leaves: If a respondent leaves at any 
point during a grievance process, the school should 
exercise its discretion not to dismiss the complaint under 
the 2020 Rule.

A SEPARATE “NON-TITLE IX” POLICY

If an incident does not meet the 2020 Rule’s definition 
of “sexual harassment,” occurred outside an “education 
program or activity,” occurred outside the United States, 
or occurred before August 14, 2020 (see #1, #2, and #3),  
schools should address it using a separate policy that 
does not allow it to dismiss a formal complaint or ignore 
a reported incident merely because a complainant or 
respondent has left the school.

8. PRESUMPTION OF NO HARASSMENT

THE 2020 RULE

Under the 2020 Rule, schools must presume that a 
respondent is not responsible for the alleged sexual 
harassment until the end of a grievance process, but they 
are prohibited from assuming that complainants are lying 
or from making credibility determinations based on any 
person’s status as a complainant, respondent, or witness.35  

https://nwlc.org/resource/faqs-on-title-ix-and-supportive-measures-for-students-in-k-12-and-higher-education/
https://nwlc.org/resource/faqs-on-title-ix-and-supportive-measures-for-students-in-k-12-and-higher-education/


1350 I STREET NW   SUITE 700   WASHINGTON, DC 20005 5

HOW SCHOOLS CAN SUPPORT SURVIVORS

Schools should clarify in their policies, in their trainings, 
and to the investigators and parties that the “presumption” 
requirement does not amount to an assumption that the 
complainant is lying.36

9. TIME FRAME

THE 2020 RULE

Under the 2020 Rule, schools must use “reasonably 
prompt” time frames and must ensure that any delay is only 
“temporary” and “limited,” even if there is “good cause” for 
the delay.37 A school’s grievance process is not dependent 
on a concurrent police investigation.38 If police activity 
extends beyond a “temporary delay,” then the school must 
continue its own investigation independently.39 Similarly, a 
school cannot use a party’s need for language assistance 
or a disability accommodation to unreasonably delay its 
process, as these services are already required to be timely 
under other civil rights laws.40

HOW SCHOOLS CAN SUPPORT SURVIVORS

“Reasonably prompt.” Schools can and should require 
grievance processes to conclude within 60 days or less, 
as long as the parties have at least 10 days to review and 
respond to the evidence and at least 10 days to review and 
respond to the investigative report.41 

Delays. A school should never delay conducting its 
own investigation simply because the police are also 
investigating, especially because police investigations can 
take a very long time. A school should also ensure that 
its Title IX office is coordinating with offices that provide 
language assistance and disability accommodations so 
that students with those needs are not unfairly burdened 
or delayed in receiving supporting measures or when 
participating in an investigation.

10. QUESTIONING PARTIES 
AND WITNESSES DURING AN 
INVESTIGATION

THE 2020 RULE

Under the 2020 Rule, postsecondary schools must use a live 
hearing to investigate formal sexual harassment complaints, 
where each party’s advisor is allowed to ask the other party 
and witnesses “relevant” cross-examination questions, 
but parties and witnesses are not required to submit to 
cross-examination in order for their statements to be 

considered as evidence.42 PK-12 schools must allow parties 
to submit “relevant” written questions to the other party and 
witnesses.43

HOW SCHOOLS CAN SUPPORT SURVIVORS

Evidence about complainants. Both PK-12 and postsecondary 
schools should clarify that the following evidence about a 
complainant is not “relevant” and questions on such topics 
are thus prohibited by the 2020 Rule:

• Evidence that implies sexual activity (e.g., pregnancy, use 
of birth control, sexually transmitted infection); 

• Clothes, makeup, or LGBTQI+ status;

• Sexual behavior with anyone besides the respondent 
at any time before, during, or after the incident—unless 
offered to prove mistaken identity; or

• Sexual behavior with the respondent at any time before, 
during, or after the incident—unless offered to prove 
consent during the incident.44 

If a complainant’s “prior sexual behavior” with a respondent 
is considered relevant because it falls under the “consent” 
exception, schools should give it limited weight in 
determining whether the complainant consented during 
the incident, as consent is given to specific sex acts at 
specific times and is not transferrable to other sex acts at 
other times. Further, schools should give limited weight 
to evidence that the parties continued to have a social, 
romantic, or sexual relationship after the incident, as many 
survivors continue to talk to, date, or have sex with an 
assailant or abuser afterwards in an attempt to cope with 
the loss of control and to regain control. (See #1 on schools’ 
discretion to define “consent.”)

Non-evidentiary rules. Postsecondary schools can and 
should adopt and inform parties about additional non-
evidentiary rules beyond what is required in the 2020 Rule 
that protect the parties equally during and outside of a 
hearing,45 such as:

• Allowing any party to request a virtual hearing;

• Allowing parties and witnesses to take breaks during a 
hearing;

• Prohibiting advisors from asking abusive or repetitive 
questions, yelling, or invading personal space;

• Requiring a party to choose a different advisor if the 
advisor repeatedly violates the school’s hearing rules; and

• Preventing evidence from being misused outside of a 
hearing.46
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Trauma-informed training. Both PK-12 and postsecondary 
schools can and should train all Title IX coordinators, 
investigators, decisionmakers, and informal facilitators 
about the impact of trauma on sexual harassment victims 
and on trauma-informed approaches to conducting 
investigations and hearings.47 The impact of trauma 
on behavior is well researched, and trauma-informed 
investigations are critical to understanding how trauma 
can impact behavior following an assault and during an 
investigation, which ensures investigations are thorough 
and that complaints of sexual harassment and assault are 
not ignored. 

A SEPARATE “NON-TITLE IX” POLICY

If an incident does not meet the 2020 Rule’s definition 
of “sexual harassment,” occurred outside an “education 
program or activity,” occurred outside the United States, 
or occurred before August 14, 2020 (see #1, #2, and #3), 
postsecondary schools should address it using a separate 
policy that:

• Prohibits parties or their advisors from conducting live 
cross-examination and instead allows students to submit 
written questions for other parties and witnesses to a 
neutral official, who can obtain written or oral responses 
on their behalf;48 and

• Prohibits advisors from asking cross-examination 
questions that are misleading, more prejudicial than 
probative, assume facts not in evidence, repetitive, or 
abusive.

Both PK12 and postsecondary schools should address 
these “non-Title IX” incidents through a separate policy 
that prohibits consideration of a complainant’s prior sexual 
behavior with anyone—before, during, or after the incident—
unless it is offered to prove mistaken identity.

11. STANDARD OF PROOF

THE 2020 RULE

Under the 2020 Rule, when making a determination 
regarding responsibility, a school must use one of 
two standards of proof in formal complaints of sexual 
harassment against students and employees: (i) the 
“preponderance of the evidence” standard (i.e., “more 
likely than not”); or (ii) the “clear and convincing evidence” 
standard (i.e., “substantially more likely than not”).49  

HOW SCHOOLS CAN SUPPORT SURVIVORS

If at all possible, schools should use the preponderance 

standard, as it is the same standard that is used by courts 
in all civil rights cases and is the only standard of proof 
that treats both sides equally.50 If a school has a collective 
bargaining agreement that requires it to use the “clear and 
convincing” standard for employee sexual misconduct 
investigations, and thus is required under the 2020 Rule to 
use the “clear and convincing” standard for student sexual 
harassment investigations as well, the school should work 
cooperatively with its employee unions to renegotiate the 
standard of proof used in employee sexual harassment 
investigations.51

12. INFORMAL RESOLUTION

THE 2020 RULE

Under the 2020 Rule, schools may choose to offer an 
“informal resolution process” to resolve student-on-student 
incidents.52

HOW SCHOOLS CAN SUPPORT SURVIVORS

Schools can and should offer restorative justice as an 
informal resolution option, as long as the facilitators are well 
trained on how to conduct an effective and trauma-informed 
process.53 Schools should not offer mediation to resolve 
complaints of sexual assault or domestic or dating violence, 
as mediation assumes that both parties share responsibility 
for the incident and often requires direct interaction 
between the parties, which can be retraumatizing to the 
complainant.

13. RETALIATION

THE 2020 RULE

Under the 2020 Rule, schools and individuals are prohibited 
from retaliating against any person for participating or 
refusing to participate in a grievance process required 
under the 2020 Rule.54 This means schools cannot:

• Discipline a complainant for engaging in “collateral” 
conduct during a reported incident of sexual harassment 
(e.g., consensual sex acts, underage drinking, self-
defense, COVID policy violation) because otherwise 
this will chill reporting of sexual harassment—unless the 
school has a “zero tolerance” policy that always punishes 
such collateral conduct, even if it occurs during a 
student’s victimization; 

• Discipline a complainant for “lying” during a grievance 
process solely because the respondent is ultimately found 
not responsible; or
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• Restrict any party’s ability to discuss the allegations in a 
formal complaint. (Schools may, however, restrict a party 
or advisor’s ability to discuss the evidence.)55 

HOW SCHOOLS CAN SUPPORT SURVIVORS

Schools can and should inform all parties that retaliation is 
prohibited.56 Further, schools can and should adopt policies 
that prohibit:

• Punishing a complainant for “collateral” conduct during 
an incident (regardless of whether the school has a “zero 
tolerance” policy); 

• Punishing a complainant for missing school or skipping 
class to avoid their harasser after an incident;

• Punishing a complainant for “acting out” after an incident 
when the behavior is merely an age-appropriate reaction 
to trauma;

• Pressuring or forcing a complainant to take time off, 
transfer to another school, or enroll in an “alternative 
education program” after reporting an incident; or

• Punishing a person for unintentionally misstating details 
or misstating immaterial details in a grievance process 
(i.e., for making a false statement without bad faith).57
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