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Title IX is a federal civil rights law that prohibits sex 
discrimination in schools, and for decades, Title IX has 
been vital for ensuring that schools respond appropriately 
to sexual violence and other sexual harassment. However, 
in recent years, opponents of gender equity have spread 
harmful lies and disinformation about Title IX and sexual 
harassment. Their goal is to use that confusion to shield 
harassers from consequences and prevent institutions from 
being held accountable for addressing and preventing 
sexual harassment. In the process, they’re hurting all 
survivors. In 2020, the Trump administration released 
harmful new Title IX rules1 based on these myths, which are 
currently being reexamined by the Biden administration. 
Here’s the truth about Title IX.

1. Title IX is a civil rights law, not a 
criminal law.

Title IX is a civil rights law, and the goals and stakes of 
a school’s Title IX investigation are very different from a 
criminal investigation. Violating a criminal law can result 
in incarceration and a criminal record, and criminal cases 
are brought by the government against an individual 
defendant, whose freedom is at stake. In contrast, the most 
severe sanction a school can impose on a student who 
violates its policies is expulsion, and even that is rarely 
the consequence in sexual harassment cases. And school 
cases are between individuals who have equal stakes in the 
outcome of the proceeding-–that is, their ability to benefit 
from the education program or activity.

School sexual harassment proceedings should not be 
mini-criminal trials, and importing criminal procedure into 
Title IX proceedings undermines Title IX’s ability to fulfill its 
purpose, which is to protect civil rights and ensure gender 
equity in our schools, including by addressing and stopping 
sexual harassment. For example, the “preponderance of 
the evidence” standard is the only fair standard of proof 
for school Title IX investigations. The preponderance 
standard (which means “more likely than not”) is used 
by courts in all civil rights lawsuits. The Supreme Court 
has only required a standard of proof higher than the 
preponderance standard when the government is bringing 
a case against an individual and severe consequences are 
possible, like incarceration or deportation or involuntary 
civil commitment.2 In contrast, Title IX investigations involve 
two students who have equal stakes in the outcome of the 
proceeding and require a standard of proof that treats both 
sides equally. 

2. Making it harder for schools to 
respond to sexual harassment than 
any other type of misconduct harms 
students who experience sexual 
harassment.

Schools have long addressed a wide range of student 
misconduct through their disciplinary processes, including 
physical fighting, threats, and hazing. And for decades, 
the Department of Education required schools to respond 
to sexual harassment, racial harassment, and disability 
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harassment using a uniform set of legal standards.3  
But the Trump administration’s Title IX rule requires 
schools to use uniquely unfair and complainant-hostile 
procedures for sexual harassment that are not required 
for school investigations of any other type of student or 
staff misconduct. For example, under the Trump Title IX 
rule, victims of sexual harassment must show that they 
experienced more significant harm than victims of other 
types of harassment before their schools are obligated to 
help.4 Similarly, the Trump Title IX rule requires students in 
higher education who have suffered sexual assault or dating 
violence to submit to adversarial cross-examination at a live 
hearing, even though their peers who have been physically 
assaulted by a classmate are not required to do so.5 This 
double standard is unjustifiable. It relies on and perpetuates 
false and toxic stereotypes that individuals, especially 
women and girls, tend to lie about sexual assault, dating 
violence, and other sex-based harassment, and therefore 
need to be subjected to more scrutiny. 

3. The Title IX policies in place before 
the Trump administration protected due 
process rights. 

Since 1997, the Department of Education has consistently 
stated that schools must respect respondents’ due process 
and Title IX rights when addressing sexual harassment.6 And 
what’s considered due process in school proceedings is not 
the same as due process for criminal proceedings—for good 
reason, because the stakes of each are very different.

For school investigations and hearings, the U.S. Supreme 
Court has stated that due process only requires public 
school students who are facing short-term suspensions7  
to have “some kind of” notice and “some kind of 
hearing.”8 While the Trump Title IX rule requires colleges 
and universities to have hearings with direct, live cross 
examination by a party’s advisor of choice, a majority 
of federal appellate courts have said that’s actually not 
required to protect due process rights, and have instead 
held that a neutral hearing officer or panel can ask the 
parties questions.9 In so doing, courts have not only 
recognized the efficacy of allowing neutral panels or 
hearing officers to ask the parties questions, but also 
the emotional harm or trauma that could be caused 
by allowing parties or their representatives to directly 
conduct the cross examination. Only two federal appellate 
courts have required cross-examination by parties or their 
representatives in Title IX investigations—and they have only 
required cross examination in limited circumstances, where 

witness credibility was at issue and serious sanctions were 
possible.10 Thus, the Title IX guidance in place before the 
Trump Title IX rules, which discouraged cross-examination 
conducted directly by parties, prohibited schools from 
disciplining students unless they had been given enough 
information to respond to the allegations against them, and 
required schools to have fair procedures, was consistent 
with due process and Title IX requirements. 

The truth is, as survivor advocates, we strongly believe in 
protecting due process rights while ensuring that school 
grievance procedures are trauma-informed and fair to 
all parties. It’s possible to advocate for all of these, and 
anyone claiming otherwise by invoking concerns about 
“due process” do so merely as a dog whistle to weaken 
meaningful protections against sexual harassment. 

4. Respondents in school sexual 
harassment investigations rarely face 
any discipline, but sexual harassment 
often leads to student survivors being 
pushed out of school.

Most students who experience sexual harassment do not 
report the harassment to their school.11 When they do report 
it, named harassers are usually not suspended, much less 
expelled, from school.12

However, one in three students who experience sexual 
assault in college end up dropping out of school 
altogether.13 Student survivors are also often disciplined 
or punished14 based on school administrators’ conclusions 
that they engaged in “consensual” sexual activity or 
premarital sex or that they made a false accusation. 
Students who experience sexual harassment are also 
punished for physically defending themselves against their 
harassers, for missing school due to fear of experiencing 
further harassment or seeing their harasser, or for merely 
talking about their harassment with other students. These 
patterns of punishment are especially common for women 
and girls of color (particularly Black women and girls), 
LGBTQ students, pregnant and parenting students, and 
disabled students due to stereotypes that label them as 
more “promiscuous,” less credible, and/or less deserving of 
protection. When schools fail to protect survivors, survivors 
experience lower grades, lost scholarships, lost degrees, 
and insurmountable student loans. 
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5. Survivor justice is a racial justice 
issue.

Strong civil rights protections for student survivors is 
certainly a racial justice issue. Because of systemic racism 
and discriminatory stereotypes, Black and brown survivors 
are less likely to be believed and less likely to come forward 
after experiencing sexual harassment, and when they do 
come forward, they are more likely to experience school 
pushout. Yet studies show that women and girls of color are 
also disproportionately targeted for sexual harassment and 
face unique barriers to getting help.

This is because they face stereotypes that are both racist 
and sexist, which ultimately cause administrators to 
consider them as untruthful or even responsible for their 
victimization. As the Trump Title IX rule pushes schools to 
use standards that will make it harder for all victims to be 
believed, this will fall particularly hard on survivors of color.  
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