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California workplaces, especially those cases of special import to
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INTRODUCTION

In today’s America, many families consist of multi-
generational households, include family members who are not
related through blood or marriage, or involve familial
relationships that extend across vast geographical distances.
Regardless of a family’s structure, the members’ cohesiveness
and care for one another is typically a defining feature.
Individuals experiencing temporary health issues as well as those
requiring lifelong care often depend on family caregivers to meet
their basic needs. And in spite of obstacles family members may
face related to employment, distance, or finances, many make
every effort to respond to the caregiving needs of their loved ones
and ultimately provide that care nonetheless. California enacted
the California Family Rights Act to mitigate one of those
barriers, by ensuring that family members could provide that
necessary care for one another without risking job loss.

Defendant-Appellant the California Highway Patrol (CHP)
asks this Court to overturn the jury’s verdict in favor of Plaintiff-
Appellee Stanley Vincent, who acts like a parent to — and took
protected leave to care for — his sister Karine, a dependent adult

with paranoid schizophrenia who resides in Haiti. Defendant-



Appellant bases its request in large part on its contention that
because Vincent was a biological sibling who resided in another
country than his sister, he could not possibly have stood in loco
parentis to her.

As amici discuss further below, CHP’s argument is baseless
— the CFRA (as well as the federal Family and Medical Leave
Act) recognizes and reflects the diverse circumstances and needs
of families today, and the in loco parentis provision in both
statutes reflects varied circumstances, encompassing Vincent’s
relationship with his sister. The broad application of the in loco
parentis provision is especially essential to immigrants in
Vincent’s situation, who stand in loco parentis to a care recipient
residing outside of the country, as well as to adult care recipients
with serious mental health disabilities, who may require
specialized caregiving vastly different from the day-to-day care

that a parent would typically provide for a minor child.

LEGAL ARGUMENT

I. The “in loco parentis” provision was intended to be
interpreted broadly in order to provide job-protected leave
to those in a range of family structures.

The California Family Rights Act (CFRA) was “intended to

help ‘families,” the members of which are not always connected by
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blood or formal legal arrangements” and to “enable workers to
meet their family obligations without fear of job loss.”! In order to
protect the employment rights of all families, including those that
do not follow the traditional nuclear model, both the Family and
Medical Leave Act (FMLA)2 and CFRA expressly apply to
individuals serving in loco parentis to a care recipient for whom
they are taking job-protected leave.

FMLA defines “son or daughter” to include “a child of a
person standing in loco parentis.” (29 U.S.C. § 2611(12).) This
provision “reflect[s] the reality that many children in the United
States today do not live in traditional ‘nuclear’ families with their
biological father and mother” and may rely on others for that

support.?

1 Assemblymember Gwen Moore, Letter to Assembly Chief
Clerk E. Dotson Wilson, Feb. 6. 1992, p. 6 (see Respondent’s
Request for Judicial Notice [hereinafter “RJN”], Ex.A.Pt.3 at 113-
114).

2 FMLA can be looked to for guidance to the extent it is not
inconsistent with or less protective than CFRA. However, when
CFRA provides more protection or the laws are inconsistent,
CFRA controls. See 29 C.F.R. § 825.702(a) (2013) (“An employer
must therefore provide leave under whichever statutory provision
provides the greater rights to employees.”)

3 See Deputy Administrator Nancy J. Leppink, Dept. of
Labor Wage and Hour Division, Administrator’s Interpretation
No. 2010-3, June 22, 2010, available at
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Similarly, from its original iteration through its many
amendments, including the recent addition of protected leave to
care for seriously ill grandparents, grandchildren, siblings, and
adult children regardless of dependency status, the CFRA has
preserved the “in loco parentis” definition.*

In both the current and former versions of the CFRA,
“child” includes “a biological, adopted, or foster child, a stepchild,
a legal ward, or a child of a person standing in loco parentis.”
(Cal. Gov. Code § 12945.2, subd. (b)(1), added by Stats. 2020, ch.
86, § 2, eff. Jan. 1, 2021; Former Gov. Code § 12945.2, subd. (c)(1),
added by Stats. 1991, ch. 462, § 4, eff. until Dec. 31, 2020).5

Further, the CFRA regulations define in loco parentis broadly to

<https://www.dol.gov/whd/opinion/adminIntrprtn/FMLA/2010/FM
LAAI2010_3.pdf>(as of May 24, 2021) (hereafter Leppink), citing
S. Rep. No. 103-3, at 22.

4 See Gov. Code § 12945.2, subd. (b), added by Stats. 2020,
ch. 86, § 2, eff. Jan. 1, 2021; see also Former Gov. Code § 12945.2,
subd. (c)(3), added by Stats. 1991, ch. 462, § 4, amended by Stats.
1992, ch. 427, § 49; Stats. 1993, ch. 827, § 1; Stats. 1994, ch. 146,
§ 68; Stats. 2011, ch. 678, § 2; Stats. 2017, ch. 799, § 11; Stats.
2019, ch. 718, § 1, eff. until Jan. 1, 2021.

5 At the time of the events at issue in this matter, the
CFRA defined “child” to include an adult dependent child.
(Former Gov. Code § 12945.2, subd. (c)(1)(B), added by Stats.
1991, ch. 462, § 4, eff. until Jan. 1, 2021.)
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mean “in the place of a parent; instead of a parent; charged with

a parent’s rights, duties, and responsibilities. It does not require

a biological or legal relationship.” (Cal. Code Regs. tit. 2, § 11087,
subd. (¢)(1).)

The legislative history behind the in loco parentis provision
in CFRA also confirms its inclusive scope. A proposed
amendment to the original bill attempted to limit the reach of
family leave to a person’s “spouse, parent and specified
dependent children, including certain adult children” but the
amendment was rejected in favor of the broader in loco parentis
provision. (Sen. Com. on Industrial Relations, Analysis of Sen.
Floor Amends. to Assem. Bill 77 (1991-1992 Reg. Sess.) as
amended Jul. 11, 1991 [see Respondent’s Request for Judicial
Notice (hereafter “RJIJN”), Ex.A.Pt.3 at pp. 149-150]; see Gov.
Code § 12945.2, subds.(c), (e).) Notably, the Fair Employment and
Housing Commission rejected a proposal that would have limited
in loco parentis status to include only those with a legal
relationship to the child, finding that instead the “normally
accepted definition” should govern because the Commission “did
not want to limit its definition to [legal] relationships, given the

informal but very real relationships that exist in California.”
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(Fair Employment and Housing Com., Final Statement of
Reasons for Regulations Regarding Family Care Leave, Nov. 18,
1992, Attachment A: Response to Comments to the Original Text
of the Proposed Family Care Leave Regulations, p. 2 [see RIN,
Ex.B at 238]). Thus, as with the text of the statute and
regulations, the legislative and regulatory history points to a
broad reading of in loco parentis that serves a variety of family
structures.

The United States Congress and the California Legislature
both included the in loco parentis provision in their respective
family leave laws for the very purpose of insuring that those laws
would be generously applied in order to match the reality of

diverse family caregiving needs.

A. The assumption of an in loco parentis relationship is
fundamentally a question of intention, with no single
set of factors determinative of status.

Courts have held that “the assumption of the relationship
is primarily a question of intention, to be shown by the acts,
conduct and declaration of the person alleging to stand in that
relationship.” (Banks v. United States, (2nd Cir. 1959) 267 F.2d
535, 538; see also Leyerly v. U.S. (10th Cir. 1947) 162 F.2d 79,

85.) Courts have referenced a non-exclusive list of factors to be
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considered in determining the existence of an in loco parentis
relationship, including “(1) the age of the child; (2) the degree to
which the child is dependent on the person claiming to be
standing in loco parentis; (3) the amount of support, if any,
provided; and (4) the extent to which duties commonly associated
with parenthood are exercised.” (Dillon v. Maryland-Nat'l
Capital Park & Planning Comm'n. (D. Md. 2005) 382 F. Supp. 2d
771, 787, aff'd sub nom. Dillon v. Maryland-Nat'l Capital Park &
Planning Comm'n (4th Cir. 2007) 258 F. App'x 577 [citation
omitted]). However, more than anything, the in loco parentis
relationship “is such that must reside in the minds and hearts of
the parties involved.” (Banks, supra, 267 F.2d at p. 538.) These
cases demonstrate a flexible, fact-based standard for interpreting

whether an individual serves in loco parentis to a care recipient.

B. An individual may have multiple parents including a
parent who stands in loco parentis.

The assumption of parental duties by one individual does
not preclude the existence of an in loco parentis status of

another.® In this case, Karine had two parents, her elderly

6 See Leppink, ante note 3 (“Neither the statute nor the
regulations restrict the number of parents a child may have
under the FMLA. For example, where a child’s biological parents
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biological mother and Plaintiff Vincent. Vincent stands in loco
parentis to his sister, as he provided the support and care that
she needed and his intent has been to act as her parent.

In sum, the law has long recognized that parenting
responsibilities may be shared differently within different family
structures, and the nuclear family conception of parenting is not

the only form of parenting accepted under the law.

C. CHP knew Vincent acted as his sister’s parent and
was obligated to investigate if it needed more
information to determine whether Vincent stood in
loco parentis to his sister.

The CFRA’s implementing regulations are quite clear that
no magic words must be used by an employee to notify their
employer of their need for CFRA leave. They “need not ... even
mention CFRA or FMLA to meet the notice requirement,” and
even if they frame the leave as a vacation, other paid time off, or
need to resign, such references do not render their notice

insufficient. (Cal. Code Regs., tit. 2, § 11091, subd. (a)(1).) Rather,

the employee must only “state the reason the leave is needed” as

divorce, and each parent remarries, the child will be the ‘son or
daughter’ of both the biological parents and the stepparents and
all four adults would have equal rights to take FMLA leave to
care for the child.”)
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well as “the anticipated timing and duration of the leave.” (/bid.)
After an employee has provided such notice, it is the employer’s
obligation to “inquire further of the employee if necessary to
determine whether the employee is requesting CFRA leave.”
(Ibid)

Courts have found that, where an employee provides notice
that they need leave to care for a family member other than their
own child, such information is enough to trigger an employer’s
responsibility to ask further questions in order to determine
whether in loco parentis status exists such that the leave would
be CFRA- or FMLA-qualifying. (Coutard v. Municipal Credit
Union (2d Cir. 2017) 848 F.3d 102, 113 [holding that “the district
court erred in ruling that Coutard’s notice to MCU was deficient
because he did not specify the in loco parentis relationship with
his grandfather at or before the time he requested FMLA leave,
and in ruling that MCU was entitled as a matter of law to deny
Coutard FMLA leave without requesting additional
information.”].) This is important for CFRA to achieve its
intended goals.

CFRA must permit employees to inform their employers of

their relationship with family members and qualifying familial
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obligations in regular, non-legal terms, just as Vincent did.
Vincent had shared that he had a sister with a significant mental
health disability with whom he had an ongoing caregiving
relationship. To read into CFRA a requirement beyond this—
that workers understand the term “in loco parentis” and explain
their familial relationships under its terms—is unrealistic and
would prevent low-literacy workers, workers with less education,
and those with limited-English proficiency, much less Latin
proficiency, from accessing the leave to which they are entitled.
CFRA’s protections are not limited to highly sophisticated
workers’ families or those with lawyers in their families.

Vincent notified CHP that he needed time off to care for his
adult dependent sister. In doing so, he met his obligation. CHP
knew that Vincent acted like a parent to his sister and had
previously made a job-protected CFRA leave request to care for
her. To the extent it had questions regarding his status, the
burden was on CHP to request additional information in order to
determine whether his leave was CFRA qualifying —in
particular, whether he stood in loco parentis to his sister. Its
failure to do so does not render his notice insufficient. If there is

any doubt about an employee’s leave entitlement, an employer is
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required to gather and evaluate further information to determine

CFRA eligibility.

II. Persons like Vincent who stand in loco parentis may
provide varying types of care depending on the needs of the
care recipient and other factors; they need not personally
assist with activities of daily living.

The CHP argues that Vincent did not hold a parent’s
rights, duties, and responsibilities for purposes of establishing his
in loco parentis status because he did not always care for his
sister in-person and personally assist her with activities of daily
living. This narrow definition of being a parent exists nowhere
within the California Family Rights Act. It also ignores the fact
that long-distance care is prevalent and necessary for so many
caregivers and care recipients. Perhaps most importantly, CFRA
1s designed to facilitate caregiving for dependent adults in times
of need as well as minor children, and necessarily incorporates
what providing support for a dependent adult means and
requires. The type of care that CHP contends is required in order
to satisfy the in loco parentis standard would not necessarily be
helpful, and could in fact be harmful, to an adult with paranoid

schizophrenia.

I
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A. Persons acting in loco parentis to a care recipient
need not always provide day-to-day care.

The support provided by a person standing in loco parentis
can be day to day or financial. “The FMLA regulations define in
loco parentis as including those with day-to-day responsibilities
to care for and financially support a child.”” However, the
Department of Labor has found that “the regulations do not
require an employee who intends to assume the responsibilities of
a parent to establish that he or she provides both day-to-day care
and financial support in order to be found to stand in loco
parentis to a child.”8

Further, neither the statutory language of the CFRA nor
its implementing regulations mention any requirement that an
individual provide both day-to-day care and financial assistance
in order to stand in loco parentis. It simply states that an
individual standing in loco parentis is “charged with a parent’s
rights, duties, and responsibilities.” (Cal. Code Regs. tit. 2 §

11087, subd. (c)(1).)

7 Leppink, ante note 6 (citing 29 C.F.R. § 825.122, subd.
(©)(3)).

8 Leppink, ante note 6.
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B. Providing care from a distance is a necessary reality
for many families.

Providing long-distance support for an adult care recipient
1s not atypical. Approximately one in ten adults caring for
seriously ill or disabled adult family members provides care for a
family member that lives more than an hour away from them.?
Such long-distance care is regularly provided by the children of
elderly parents or other family members with Alzheimer’s disease
or other health conditions.19 Nearly one-fourth of these long-
distance caregivers are the recipient’s sole or primary care

provider.1!

9 AARP and National Alliance for Caregiving, Caregiving in
the United States 2020 May 2020) Care Recipient Living
Situation, page 21
<https://www.aarp.org/content/dam/aarp/ppi1/2020/05/full-report-
caregiving-in-the-united-states.doi1.10.26419-
2Fppi.00103.001.pdf> (as of May 10, 2021) (hereafter Caregiving
in the United States).

10 MetLife Mature Market Institute and National Alliance
for Caregiving, Miles Away- the MetLife Study of Long-Distance
Caregiving; Findings from a National Study by the National
Alliance for Caregiving with Zogby International (July 2004), p.
3. <https://www.yumpu.com/en/document/read/28327207/miles-
away-national-alliance-for-caregiving> (as of May 10, 2021)
(hereafter Miles Away).

11 Id. at pp. 2, 7.
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Many adult care recipients do not live with the family
members they depend on. Nearly half (46%) of adult care
recipients live in their own home, and more than a quarter (26%)
live alone.l2 As was the case with Vincent, long-distance parent
stand-ins who do not live with the recipient and who are
financially able to do so will often hire an in-home caregiver who
can assist with the recipient’s daily life activities. Thirty-six
percent of adults caring for adult family members who need care
who do not live with that family member enlist paid help to
provide direct, day-to-day care for the recipient.!? Paid help has
been found especially necessary for long-distance family members
who are, like Vincent, the only person providing care for the
recipient.14

The fact that a recipient is being cared for by an in-home
paid provider, hospital, or care home in no way obviates the
necessity of family care providers. Nor does it affect the ability of

those family care providers to stand “in loco parentis”. As was

12 Caregiving in the United States, ante note 10, at pp. 21-
22.

13 Id. at p. 45.

4 Miles Away, ante note 11, at p. 8.
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acknowledged in a 2020 study by AARP and the National
Alliance for Caregiving, “[family claregivers’ responsibilities often
extend beyond the traditional direct care [assisting with activities
of daily living], to interacting with various providers, agencies,
and professionals on their care recipient’s behalf.”15> According to
the study, 71% of adults caring for adult family monitor the
condition of the recipient so that they can adjust care as needed;
65% communicate with healthcare providers regarding their
recipient’s care, and 56% take on the responsibility of advocating
for the recipient with care providers, government agencies, or
community services.16

Notably, long-distance family members often have even
more responsibilities and greater pressures than do local
caregivers. According to the AARP, they “spend nearly twice as
much on caregiving as do people caring for a loved one close by
because they’re more likely to need to hire help, take

uncompensated time off work and pay for travel.”!” They also

15 Caregiving in the United States, ante note 10, at p. 35.
16 Jbid.

17 AARP, Long-Distance Caregiving: 5 Key Steps to
Providing Care From Afar; Steady communication and building a
trusted team are crucial (Updated May 15, 2020) AARP
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spend at least as much time on caregiving tasks as do local
caregivers. According to a MetLife study on long distance family
care providers, “[tlhere are no significant distance differences
related to the number of hours [family caregivers] report
spending on arranging needed services, supervising or
monitoring these services or helping with personal care needs.”18
Further, although most family members providing care for
dependent adults provide some financial support to the family
member, the cost for long-distance care is especially high.
According to a November 2007 study, remote family care
providers had significantly higher annual caregiver-related
expenses ($8,728) than did local family care providers who lived
in the same home as recipients or those who lived close by
($5,885 and $4,570, respectively).1? In caring for his sister,

Vincent expended significant financial resources.

<https://www.aarp.org/caregiving/basics/info-2019/long-distance-
care.html?intemp=AE-CAR-CLB-EOA2> (as of May 10, 2021).

18 Miles Away, supra note 11, at p. 10.

19 National Association for Caregivers and Evercare, Study
of Family Caregivers — What They Spend, What They Sacrifice
(Nov. 2007) <https://www.caregiving.org/wp-
content/uploads/2020/05/Evercare_NAC_CaregiverCostStudyFIN
AL20111907.pdf> (as of May 10, 2021).
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C. Interpretation of in loco parentis should recognize the
needs of California’s immigrant families, who must
often provide much-needed care from a distance.

Many parents, including family members acting as parents,
make the sacrifice of moving from out of the country to California
for financial opportunity, so that they can better support their
families. In doing so, they are not abandoning their
responsibilities as parents; they are making a difficult choice in
order to parent in the best way they can. This is the choice that
Vincent made. He migrated away from the sister whom he cared
for in order to earn the income he needed to support her through
sending remittances. Research has found that remittances sent
by emigrating family members can benefit their families and
improve the quality of nutrition, clothing, housing, and access to
healthcare and schooling.2° As discussed supra, CFRA does not

require “day-to-day responsibilities” for in loco parentis status,

20 Simmons, et al., The Remittance Sending Practices of
Haitians and Jamaicans in Canada (Nov. 14, 2005), Expert
Group Meeting on International Migration and Development in
Latin America and the Caribbean
<https://www.un.org/en/development/desa/population/events/pdf/e
xpert/10/P01_ASimmons.pdf> (as of May 10, 2021); see also
UNICEF, Children and migration- rights, advocacy and resilience
<https:!//www.unicef-irc.org/article/606-migration-and-
children.html> (as of May 10, 2021).
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which suggests an intentional recognition of such parenting.

This practice of caring for a family member as a parent,
from a distance, happens both nationally and internationally.
Approximately 14% of the United States population are
immigrants, a number that has generally been increasing over
time.2! Legal Aid at Work frequently receives calls from workers
seeking to provide care for their family members in other
countries.

For families living in countries with high rates of poverty or
impacted by disasters, receiving remittances from family abroad
can be especially critical. A typical Haitian working in a low-paid
job in the United States earns six times what they would earn in
Haiti. The vast majority of Haitians who escape poverty, do so by
leaving the country. Emigration and remittances make up more

than one-third of Haiti’s gross domestic profit.22 Remittances not

21 Batalova et al., Frequently Requested Statistics on
Immigrants and Immigration in the United States (Feb. 11,
2021), Migration Policy Institute
<https://www.migrationpolicy.org/article/frequently-requested-
statistics-immigrants-and-immigration-united-states-2020> (as of
May 10, 2021).

22 Clemens, Foreign Policy: Migration May Be Haiti’s
Solution, (Jan. 28, 2010) NPR
<https:!//www.npr.org/templates/story/story.php?storyld=1230819
25U> (as of May 10, 2021).
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only provide financial resources for poor households, they affect
poverty and welfare through indirect multiplier effects.23 For
some adults with disabilities, these remittances may be their
main source of non-hired support. In such instances, these
remittances may constitute parental care, and should be
recognized as such.

If the FMLA and CFRA required an employee to live in the
same location as the person to whom they stand in loco parentis
(their “child”), it could force them to forgo their only opportunity
to earn the resources that their child needs for food, shelter, and
healthcare. Similarly, individuals acting as parents who have
been forced to flee from their home country under circumstances
that do not permit them to simultaneously bring their child with
them should not be excluded from the definition of in loco
parentis. Parental figures may recognize that their child’s health
may fare better in a different location where specialized care is
available, especially if their child is a disabled and dependent

adult. In fact, many biological parents, for instance divorced

23 Ratha, Leveraging Remittances for Development (June
2007) Migration Policy Institute

<https://www.migrationpolicy.org/sites/default/files/publications/
MigDevPB_062507.pdf> (as of May 10, 2021).
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parents living in different states, would fail to meet the stringent
in loco parentis definition proposed by the California Highway
Patrol.

Not only is Vincent best able to meet his sister’s care needs
through long-distance caregiving, but barriers preventing her
1mmigration to the United States have made it impossible for
him to provide in-person care.

The process of obtaining a visa is difficult, and for those
with significant psychiatric health conditions, it may be both
procedurally and substantively impossible. In the instant case,
Vincent’s sister’s mental health disability made it impossible for
her to successfully complete the interview required to obtain a
visa.

Not only may adult dependents experience disabilities that
prevent them from successfully obtaining a visa to the United
States, but they may not have family members with the resources
to support them in the immigration process. CFRA’s protections
for stand-in parents must not be limited to those with significant
financial resources and the sophistication to complete the

necessary paperwork for immigration.
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In loco parentis is designed to meet the needs of
California’s diverse families. This includes the needs of
immigrant families, like Vincent and his sister to whom he acted

as a parent.

D. CHP’s definition of in “loco parentis” does not address
the individualized needs of care recipients with
schizophrenia or other mental health disabilities.

Both FMLA and CFRA are meant to cover a person
standing in loco parentis to an adult dependent child “who is ...
incapable of self-care due to a mental or physical disability.”2¢ To
understand what it means to stand in loco parentis to an adult
disabled individual, the Court must recognize the realities of
such relationships and care.

Twenty-seven percent of adult care recipients live with a
mental or emotional disability.2> The care needs of adults with
paranoid schizophrenia or other serious mental health

disabilities are significantly different from care required by a

2429 U.S.C. § 2611(12). As of January 1, 2021, the CFRA
was expanded to ensure job-protected leave to care for all
children, including adult children who are not dependents. (Gov.
Code § 12945.2, subd. (b)(1), added by Stats. 2020, ch. 86, § 2, eff.
Jan. 1, 2021.)

25 Caregiving in the United States, ante note 8, at p. 24.
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neurotypical young child. Ongoing in-person, daily care by
Vincent would not have helped, and may have even caused harm,

to his sister.
1. Coordinating and managing complex care

Parenting an adult with a mental health disability is not
simple and often requires community supports and other special
services that an unpaid family caregiver is not typically equipped
to provide themselves. In many cases, a parent may not have the
expertise or ability to assist a care recipient with schizophrenia
or psychosis directly. An adult with schizophrenia often needs
assistance from a number of different mental health
professionals, including but not limited to those who can provide
emotional support, teach the recipient life skills and assist with
socialization, intervene during a crisis, and provide hospital and
resident treatment, where necessary.2é It is therefore not unusual

that Vincent primarily cared for his sister whom he parented

26 National Alliance for Caregiving and NAMI, Circle of
Care: A Guidebook for Mental Health Caregivers, p. 32 <
https://[www.nami.org/Support- Education/Publications-
Reports/Guides/Circle-of-Care-
Guidebook/CircleOfCareReport?utm_source=di> (as of May 10,
2021) (hereafter Circle of Care).
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through organizing and financing her caregiving.

Because of the multiple and varying medical and other
services necessary to help an adult with schizophrenia maintain
their health and safety, one of the most vital roles of a parent is
to find, coordinate, collaborate, and pay for these services. A 2016
study on caregivers of recipients with mental health disabilities
found that 82% of mental health caregivers “actively manage the
‘business of care” by handling financial and other paperwork,
including keeping track of and paying bills, completing forms,

and managing health insurance.??
2. Financial support

Individuals with mental health disabilities often rely upon
family to provide financial support. A 2016 study by the National
Alliance of Caregiving found that half of mental health family
caregivers reported that the recipients were financially

dependent on family or others.28 Accordingly, “[ilssues of financial

27 National Alliance for Caregiving, On Pins and Needles:
Caregivers of Adults with Mental Illness (Feb. 2016), p. 34
<https://www.mhanational.org/sites/default/files/2019-
07/NAC_Mental_Illness_Study_2016_FINAL_WEB.pdf> (as of
May 10, 2021).

28 Id. at p. 35
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dependence and issues in securing financial assistance are often
top of mind among mental health caregivers, as they attempt to

navigate the complex care system with limited resources.”2?
3. Encouraging Independence

Encouraging and supporting adult care recipients,
especially including those with mental health disabilities, in
maintaining some level of independence is in itself a vital part of
parenting. According to an article published by the American
Psychiatry Association, “[ilndividuals with serious mental
1llnesses are more likely to thrive when they are allowed to take
appropriate responsibility for their own lives.”30 “Even among
seriously mentally ill individuals, there can be ‘wellness within
1llness.” Although professional versus consumer definitions of
recovery differ in terms of requiring symptom remission, both

acknowledge the importance of independence [...].”31

29 Ibid.

30 American Psychological Association, Supporting a family
member with serious mental illness (Aug. 27, 2019)
<https://www.apa.org/topics/mental-health/support-serious-
mental-illness> (as of May 10, 2021).

31 Jeste DV et al., Positive Psychiatry: Its Time Has Come
(2015) J. Clin. Psychiatry; 76(6):675-683, p. 676.
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Indeed, such independence is possible, especially while a
recipient is supported with medication, therapy, or other
resources in order to manage their mental health disability. As
the National Institute on Mental Health explains, “[w]hen
delivered in a timely, coordinated, and sustained manner,
treatment can help affected individuals [with schizophrenia] to
engage in school or work, achieve independence, and enjoy

personal relationships.”32

4. Meeting the individualized needs of care
recipient

Of course, a family member standing in as a parent should
provide care in a way that does not harm or further exacerbate
symptoms of the recipient’s disability. Because of her disability,
Vincent'’s sister often had the delusion that Vincent was not her
brother, but rather an imposter. In fact, paranoia that a family

member is not who they say they are is a type of delusion

<https://www.psychiatrist.com/jcp/psychiatry/positive-psychiatry-
has/> (as of May 10, 2021).

32 National Institute of Mental Health, Schizophrenia

<https://www.nimh.nih.gov/health/topics/schizophrenia/index.sht
ml> (as of May 10, 2021).
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commonly associated with paranoid schizophrenia.3? Further, as
NAMI and the National Alliance for Caregiving explained in
their guidebook for mental health caregiving: “Mental health
treatment is sensitive and private. It is not unusual to feel
vulnerable when experiencing depression, anxiety, or psychosis.
As hurtful as it seems, some people with mental illness may not
trust their families.”34 Because Vincent’s sister believed, at times,
that he was an imposter, receiving in-person day-to-day care from
him may not have met her needs.

People with schizophrenia may also at times act
1mpulsively or aggressively, as was the case with Karine.
Consequently, her elderly mother, due to her advanced age and
physical condition, could not provide her with care. Vincent took
on the caregiving duties typically performed by one’s parent. He
is able, available, and willing to provide financial support to his

sister, coordinate her care, and travel to Haiti during a crisis or

s3lftikhar et al., What do we know about delusional
misidentification disorders? A focus on Capgras syndrome (2012)
Neuropsychiatry Journal (London) (2012)(2/2), 127-132, p. 130.
<https://www.jneuropsychiatry.org/peer-review/what-do-we-
know-about-delusional-misidentification-disorders-a-focus-on-
capgras-syndrome-neuropsychiatry.pdf> (as of May 10, 2021).

34 Circle of Care, ante note 27, at p. 47.
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on other occasions when his presence has been needed, and does
so. He provides the same care a parent would.

Thus, Vincent provided care to his sister as a parent in the
best manner available to him and in the manner best suited to

her needs.

CONCLUSION

The Court should apply the plain language and legislative
intent behind the CFRA in proclaiming that Vincent acted in loco
parentis to his sister and that his leave to care for his sister was
job-protected. Accordingly, CHP illegally interfered with
Vincent’s right to take job-protected leave to care for her.

Defendant-Appellant’s appeal should be denied.
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