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Don’t Be Gaslighted: Amy Coney
Barrett Will Destroy Roe v. Wade

For more than 45 years, the Supreme Court has recognized our fundamental constitutional right to decide
to have an abortion. But that fundamental right is on the line with Amy Coney Barrett, President Trump'’s
nominee to replace Justice Ginsburg. Barrett has made her position against abortion crystal clear: she
opposes abortion and wants Roe v. Wade overturned.

But, she would not need to overrule Roe v. Wade to destroy the constitutional right to abortion—as a
Supreme Court justice she could claim to uphold Roe while completely eviscerating it. Barrett will either
overturn Roe or completely gut it if confirmed to the Court. Any claim that she would not overrule Roe or
that it isn’t clear what she would do is pure gaslighting.

Any Claims That Barrett Will Respect Roe v. Wade Are Disingenuous
and Meant to Mislead

In an effort to discredit and silence those who oppose Judge Barrett’s nomination, the Trump
administration, other anti-abortion politicians, and some news outlets are complaining that concerns she
would end Roe are overblown.! During the presidential debate held on September 29, 2020, President
Trump said, “you don’t know her view on Roe v. Wade."

But Barrett’s view on Roe v. Wade is abundantly evident. She has called abortion “always immoral,”? called
Roe v. Wade “barbaric,” and called for its “end.” And she wrote that it would be legitimate for judges to
overturn longstanding precedent that they don’t agree with, referring specifically to Roe.®

Barrett also knows—like other Supreme Court nominees before her—that to openly say in confirmation
hearings that she would overturn Roe and fulfill Trump’s promise would turn Senators and the public
against her. So instead, she simply acknowledges Roe as precedent.

But this acknowledgment is meaningless. Judge Barrett knows that as a Supreme Court justice, she can
claim to uphold Roe while effectively ending people’s ability to access abortion. Indeed, Judge Barrett has
repeatedly explained how to do it.
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In 2013, during a lecture at Notre Dame, she said she thought it was “very unlikely at this point that the court is going to
overturn Roe,” and that the “fundamental element, that the woman has a right to choose abortion, will probably stand.”®

But she also went on to say that “whether or not Roe gets overturned is irrelevant.”” While Roe might stand in name, she
said, “[i]t's a question of abortions will be publicly or privately funded.”® During a 2016 event at Jacksonville University in
Florida, Judge Barrett expounded on the same theme, saying, “l don’t think abortion or the right to abortion would change.”
Immediately thereafter she said, “I think some of the restrictions would change.”’® She went on to say, “States have imposed
regulations on abortion clinics, and | think the question is, ‘How much freedom the court is willing to let states have in
regulating abortion.”"

As a sitting judge, Barrett has answered that question already: Her decisions as a judge on the Seventh Circuit Court of
Appeals demonstrate that she would be willing to allow states to regulate abortion out of existence.

Judge Barrett herself has issued a warning to be wary of Supreme Court nominees’ vague public statements and has
advised that opinions tell the true story: “However cagey a justice may be at the nomination stage, her approach to the
Constitution becomes evident in the opinions she writes.””? Every ruling Judge Barrett has participated in on abortion in the
three years she has been a judge shows her hostility to the constitutional right to abortion and her willingness to alter or
ignore current Supreme Court precedent.™

Amy Coney Barrett Is Following the Same Playbook as Justices Roberts, Alito,
Gorsuch, and Kavanaugh

This gaslighting play is not new. In each of their confirmation processes, Justices Roberts, Alito, Gorsuch, and Kavanaugh
made similar statements acknowledging Roe exists and claiming vaguely that they would respect precedent. But once on
the Court, each of them has voted to uphold extreme and medically unnecessary abortion restrictions that gut the core
constitutional right to abortion.

During his confirmation process in 2018, Justice Kavanaugh told Senators that he recognized “the importance of the
precedent set forth in Roe v. Wade.”" In his confirmation hearings in 2017, Justice Gorsuch said that Roe was “the law of the
land.”™® In 20086, Justice Alito said during his confirmation hearings that Roe v. Wade was “important precedent.”® In 2005,
during his confirmation hearings, Chief Justice Roberts said that Roe was “settled precedent.”"”

But since being confirmed to the Supreme Court, these justices have all repeatedly voted to ignore precedent and uphold
extreme abortion restrictions even without calling for Roe to be overturned:

« In 2007, in the first abortion case that reached Chief Justice Roberts and Justice Alito after joining the Court, they
voted to uphold a federal ban on a safe, approved method of abortion.’® The decision was in direct conflict with a
case decided just seven years earlier,” and it overturned core principles of Roe v. Wade and other precedent. Yet
the decision did not formally overturn Roe or even acknowledge the drastic changes it was making to abortion law.

« In 2016, Justice Alito wrote, and Chief Justice Roberts joined, a dissent from the majority opinion in Whole Woman's
Health v. Hellerstedt, in which the Court struck down Texas abortion restrictions as unconstitutional.?® If Justice Alito
and Chief Justice Roberts had their way, as demonstrated in the trial court, Texas would have been reduced from 40
clinics providing abortion care to eight at most, meaning that 2 million women of reproductive age would have lived
further than 50 miles from an abortion provider.?" Justice Alito and Chief Justice Roberts would have allowed this
outcome even without formally overturning Roe.

« In 2020, in June Medical Services v. Russo, Justices Kavanaugh, Alito, and Gorsuch all dissented from the decision to
strike down a Louisiana abortion restriction that was identical to one at issue in Whole Woman’s Health.22 Upholding
the Louisiana law would have left one or two abortion providers in the entire state, reducing the state’s capacity to
provide abortion care to Louisiana women by as much as 70%, and making it essentially impossible for new providers
to begin providing abortion care.23 The dissenting justices could thus have essentially eliminated abortion in
Louisiana without ever formally overruling Roe. And although Chief Justice Roberts voted in the majority, his
concurrence provided a roadmap for how anti-abortion legislators can pass new laws restricting abortion and how
lower court judges can water down the constitutional undue burden standard in order to uphold them.24
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The Court—Led by Amy Coney Barrett if She Is Confirmed—Can Gut Roe in a
Number of Ways

There are a number of ways a newly constituted Court could render the constitutional right to abortion utterly empty,
without formally overturning Roe.

For example, the Court could change the constitutional standard by which it decides if an abortion restriction is
unconstitutional. According to longstanding precedent, states may not restrict abortion if those restrictions create an
undue burden for women seeking abortion care.?® Under this standard, a regulation on abortion is unconstitutional when it
“has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable
fetus.”?® A new interpretation of what counts as an undue burden—as urged by Chief Justice Roberts in June Medical
Services—could allow more abortion restrictions to stand. Many lower federal courts—increasingly stacked by President
Trump with judges hostile to abortion—are already starting to change their interpretation of undue burden in order to
uphold abortion restrictions previously struck down.?” Without overturning Roe, such a change in standard would allow
courts to uphold virtually every abortion restriction, shutting down clinics and rendering the right to abortion meaningless.
There are at least a dozen cases in the pipeline to the Supreme Court that could give a Barrett Court this opportunity.?®

The Court could also deny abortion providers the right to challenge abortion restrictions on behalf of their patients. There
are already four votes on the Court for this position,?® and Barrett could add the fifth. This change would make it nearly
impossible to challenge abortion restrictions, meaning more would become effective, and eliminate access to abortion—all
without formally overturning Roe.

We Know What the Erosion of Roe Looks Like: It Has Already Eliminated Abortion
for Too Many

We already know what the devastation of Roe looks like because it is already happening, and it is devastating to people. The
right to abortion is already out of reach for too many, especially people of color, those struggling financially, LGBTQ people,
young people, people with disabilities, and those in rural communities, due to the extreme, burdensome, and stigmatizing
restrictions that lower courts have permitted to go into effect. As abortion restrictions force providers to close their doors,
people are forced to travel farther and wait longer to see a provider, often more than once due to unnecessary
requirements in some states—thus eliminating abortion access entirely for those who are unable to travel or wait due to
finances, work or family obligations,3° or because they live with an abusive partner,® for example. Deep income inequality
and systemic racism in health care mean that abortion restrictions and efforts to strip funding for abortion care fall
particularly heavily on women of color, who already face barriers to reproductive and maternal health services.®? If Judge
Barrett were to be confirmed to the Supreme Court, access to abortion would become even more precarious—if not non-
existent—for more individuals across the country.

Conclusion

Don’t be fooled: Amy Coney Barrett poses an existential threat to our constitutional right to abortion, whether or not she
votes to overrule Roe v. Wade. Her clear record leaves no doubt that she wants to eliminate our constitutional right to
abortion.

If Amy Coney Barrett is confirmed to the Supreme Court, it is all too likely that the Supreme Court would permit abortion
restrictions to accumulate across the country, effectively eliminating the right to abortion for more and more people. She
could easily continue to claim that she is leaving Roe v. Wade intact, even as she votes repeatedly to restrict our right to
abortion into oblivion.
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