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Jean-Didier Gaina
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400 Maryland Avenue SW
Washington DC, 20202
Re: Uniform Administrative Requirements, Cost Principles, and Audit Requirements for
Federal Awards, Direct Grant Programs, State-Administered Formula Grant Programs,
Developing Hispanic-Serving Institutions Program, and Strengthening Institutions Program
(RIN 1840-AD45)
Dear Jean-Didier Gaina:
The National Women’s Law Center (“the Center”) submits this comment in opposition to the
Department of Education’s proposed rule as published in the Federal Register on January 17,
2020.1 Since 1972, the Center has worked to protect and advance the progress of women and girls
and their families in core aspects of their lives, including education, with an emphasis on the needs
of low-income women and girls and those who face multiple and intersecting forms of
discrimination. To that end, the Center has long worked to secure equal educational opportunities
for women and girls, and to ensure that civil rights laws are interpreted correctly to include
important protections against sex discrimination. Founded in the same year as Title IX of the
Education Amendments Act of 1972 (“Title IX”) was enacted, the Center has participated in all
major Title IX cases before the Supreme Court as counsel or as amicus curiae. The Center is
committed to eradicating sex discrimination in schools in all its forms, specifically including
discrimination against pregnant and parenting students, LGBTQ students, and students who face
multiple forms of discrimination, such as girls of color and girls with disabilities.
Our experience has shown us that robust enforcement of civil rights laws such as Title IX,
including the narrow application of any exemptions from its nondiscriminatory mandate, is crucial
for the success of women and girls in education. We are gravely concerned, therefore, that the
Department of Education (“the Department”) proposes to significantly expand its interpretation of
Title IX’s religious exemption, ignoring the statute’s language, flouting its purpose, and subjecting
students at many more educational institutions to sex discrimination. Additionally, we are deeply
troubled by other aspects of the rule, including provisions that seek to strip beneficiaries of critical
protections in Department-funded services and those that seek to grant special exemptions for
religious student organizations. While this comment focuses primarily on the expanded
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interpretation of the exemption to Title IX, we echo the concerns detailed by the Coalition Against
Religious Discrimination regarding these provisions.2
I. Expanding the Department’s interpretation of the Title IX religious exemption would
harm the students and employees Title IX is meant to protect.
a. The proposed rule will exacerbate existing sex discrimination.
More than 45 years after the passage of Title IX, sex discrimination remains a persistent problem
in schools. The dangerous persistence of sex discrimination in educational institutions demands
the Department’s full commitment to enforcing Title IX and its recognition of the long-lasting
harms such discrimination can have. The Department’s proposal to instead retreat from its
enforcement obligations by purporting to bestow an exemption from Title IX’s protections on a
large and undefined universe of schools threatens to expose many more students and school
employees to the harms of sex discrimination.
i. Sex discrimination against students
Sex-based discrimination remains a persistent problem in K-12 educational programs, with
particularly severe outcomes for Black and brown girls. Girls are often subjected to sex
stereotyping as soon as they enter school. For example, teachers consistently rate boys’ ability in
math higher than that of girls with similar achievements and behavior. 3 The impact of such
stereotyping can be seen early on: one study found that while there was no average gender gap in
math test scores when children enter kindergarten, a large gap emerges by second or third grade. 4
Stereotypes based on sex and race also underly many school dress codes, which subject Black girls
to harsh discipline for how they look and dress. 5
Girls in K-12 face also high rates of sexual harassment. In grades 7-12, 56% of girls and 40% of
boys are sexually harassed in any given school year.6 More than one in five girls ages 14 to 18 are
kissed or touched without their consent.7 Historically marginalized and underrepresented groups
are more likely to experience sexual harassment than their peers. Native, Black, and Latina girls
are more likely than white girls to be forced to have sex when they do not want to. 8 Fifty-six
percent of girls ages 14-18 who are pregnant or parenting are kissed or touched without their
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consent.9 More than half of LGBTQ students ages 13 to 21 are sexually harassed at school. 10
Similarly, during college nearly two-thirds (62%) of women are sexually harassed 11 and 1 in 5 are
sexually assaulted.12 Rates of sexual harassment and assault are substantially higher for women of
color, especially Black and Native American women,13 as well as for students with disabilities14
and LGBTQ students.15 For many students, facing sexual harassment and assault often carries both
short-term and long-term ramifications, including loss of educational and professional
opportunities and negative health outcomes. 16
Schools are also often hostile places for women and girls who are pregnant and parenting. Nearly
two-thirds of girls in high school who are pregnant or parenting (64%) reported that not feeling
safe was a barrier to attending school, and nearly four in ten (39%) were absent from school
because they felt they would be unsafe on the way to or from school. 17 Only about half of young
mothers will earn a high school diploma by the age of 22, compared with 89% of women who did
not have a child during their teenage years, 18 and one third of young mothers will never get a
G.E.D. or a diploma.19
Unfair discipline practices also create barriers to education for girls of color. Black and Native
American girls are suspended from school at rates disproportionate to their enrollment. According
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to the 2015-16 CRDC, Black girls are almost six times more likely and Native American girls are
three times more likely to be suspended from school compared to white girls. 20
Sex discrimination against LGBTQ students is also rampant. A national study of nearly 28,000
transgender people found that respondents who were out or perceived to be transgender in K-12
faced frequent discrimination because of sex. 21 More than three quarters (77%) were harassed,
physically attacked, sexually assaulted, or faced some other form of mistreatment in K-12 because
of being transgender—with especially high rates among respondents with disabilities (82%) and
respondents of color, including Native American (92%), Middle Eastern (84%), and multiracial
(81%) respondents.22 One in six (17%) left a school because of the severity of the mistreatment
they faced.23 In college, nearly one in four transgender students are sexually assaulted. 24 In college,
nearly three quarters (73%) of LGB students were sexually harassed in college, compared to 61%
of heterosexual students; nearly one in five (18%) were harassed on a frequent basis, more than
twice the rate among heterosexual students. 25
Another example of the barriers women face can be found in debt disparities: a recent study found
that, in part due to the wage gap and other inequities, women take on more debt to attend college
and they take longer and struggle more to pay it off. 26 These disparities are particularly large for
women of color, and especially for Black women. 27
When students are pushed out or not given the support they need to succeed in schools, the effects
can be substantial. Women who have not completed high school are more likely to be unemployed,
to be living in poverty, and to report poor health.28 LGBTQ middle and high school students who
faced higher levels of in-school victimization were three times as likely to have missed school in
the past month because they felt unsafe, were less likely to plan on pursuing post-secondary
education, and had lower GPAs than other LGBTQ students. 29 Transgender adults who faced
mistreatment in school were more likely to have been homeless and more likely to have attempted
suicide over their lifetime.30
ii. Sex discrimination against school employees
Disparities based on sex also persist among employees at educational institutions. For example, a
2017 study by the College and University Professional Association for Human Resources found
that the gender pay gap among higher education administrators—a difference of about $20,000
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when comparing men and women working in higher education administration—has failed to
shrink over the previous fifteen years, and in fact was somewhat larger in 2016 than it was in
2001.31 The study also found that while women represent approximately half of administrators in
higher education, their representation is heavily clustered in lower-paying positions: the more
high-ranking and high-paying a job is, the lower the representation of women. 32
A similar pattern emerges in K-12. Although most teachers are women, superintendents
overwhelmingly tend to be male. A 2019 AASA study found that three quarters of superintendents
are male,33 with women of color making up less than 3% of superintendents. 34 Another study of
school superintendents in major urban areas found that 7 in 10 were men 35 and that they earn an
average of $20,000 to $30,000 more than female superintendents per year. 36 The gender wage gap
persists across numerous positions: for example, on average male teachers in pre-K through 12
make $5,000 more than their female counterparts. 37
Women are also underrepresented in faculty and academia in medicine, law, and STEM fields.
Only 13% of full professor positions in academic medicine are held by women. In 2013-2014,
women comprised only 16% of medical school deans and 15% of medical school department
chairs.38 Women make up only 30% of full legal professors and 20% of law school deans, and
generally receive lower pay, are denied tenure at higher rates, and are disproportionately
concentrated in lower-ranked schools.39 The same is true in STEM. Women faculty in STEM fields
are more likely than men to leave or change positions in academia, and their decisions to leave are
explained by an “academic culture that provides women fewer opportunities, limited support, and
inequity in leadership, rather than gender-based differences such as roles in family
responsibilities.”40 Disparities also persist between men and women in authoring and publishing
academic articles.41
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The gender disparities among academic leadership and faculty affect the experiences of female
students as well. Gender inequality in faculty and leadership roles affect how female students
perceive the fields they choose to study, their mentorship opportunities, and their general ability
to succeed in their chosen major.42
b. Sex discrimination is frequently couched in the language of religion.
Students and employees of educational institutions have been subjected to a range of
discrimination based on sex in the name of religion. Religious beliefs about how a woman should
organize her private life—such as her decisions about how to dress, look, and behave; whether and
whom to marry; and whether, when, and how to have children—have frequently motivated sex
discrimination.
Unmarried women have been fired from schools in the name of religion when they have become
pregnant.43 For example, Teri James, a financial aid specialist at San Diego Christian College, was
fired when she became pregnant on the grounds that she engaged in “sexually immoral behavior”
by having premarital sex with her fiancé. The same standard was not applied to her fiancé: after
she was fired, the school offered him her job.44 Michelle Ganzy, a math teacher at Allen Christian
School, was fired when she became pregnant while unmarried. While the school did not have an
explicit policy against premarital sex, the school claimed that it was “implied…on theological
grounds,” such as on a general statement teachers signed upon hiring recognizing “the Holy
Scripture...[as] the supreme authority by which our lives are governed.” 45 Jarretta Hamilton
became pregnant three weeks before getting married and was then fired from Southland Christian
School when she said she would be requesting maternity leave in the next year. 46
Religious terms have also been used to justify firing women for undergoing fertility treatments.
When Emily Herx learned that she had a medical condition causing infertility, she underwent in
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vitro fertilization. Ms. Herx, a language arts teacher at a Catholic school in Fort Wayne, Indiana,
was surprised to learn that the Diocese considered in vitro fertilization to be immoral. 47 She was
fired from her position for “improprieties related to church teachings of law.” 48 Other women have
similar stories, like Kelly Romenesko, a teacher in Wisconsin who was fired for undergoing in
vitro fertilization,49 and Christa Dias, a computer teacher in Cincinnati, who was fired after she
became pregnant through artificial insemination. 50
LGBTQ teachers have also faced termination based on religious grounds, such in two schools that
were ordered by the Archdiocese of Indianapolis to fire two openly gay teachers or else lose their
status as Catholic schools.51 Marla Krolikowskii, a popular high school teacher at a Catholic
school, was fired after 32 years of employment because it was revealed that she was transgender. 52
English professor Rachel Tudor was denied tenure and later fired in part because of a Vice
President’s religious objection to her “transgender lifestyle.” 53 And Monica Toro Lisciandro, a
theater teacher at Covenant Christian School, would go on to describe her experience of being
fired for being a lesbian as “traumatic”: “It’s hard to stomach that the message they’re sending is
you can’t be gay and be a teacher.”54
Some employers may refuse to employ women altogether based on a religious belief that women,
or mothers, should not work outside the home. For instance, a religious school failed to renew a
pregnant employee’s contract because of a belief that mothers should stay at home with young
children.55 Teachers also have been discriminated against in terms of pay and benefits and working
conditions because of religious beliefs about the appropriate role of women in society. For
example, a religious school denied women health insurance by providing it only to the “head of
household,” which it defined to be married men and single persons, based on its belief that a
woman cannot be the “head of household.” 56
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Religious beliefs have also been used as grounds for disciplining students based on their
pregnancy, their gender identity, and their sexual orientation. Maddi Runkles was a senior at a
small Christian school in Maryland when she became pregnant. The school “humiliated” her,
banning her from her graduation ceremony and removing her from student leadership positions. 57
Maddi felt that she was singled out, “treated like an outcast,” 58 and subjected to a far harsher
punishment than other students who had violated the student code. 59 Kamaria Downs, a senior
honors student in a South Carolina Christian college, was kicked out of her dorms when the school
learned she was pregnant.60 Domaine Javier, an aspiring nurse, was expelled from California
Baptist University when the school discovered that she was transgender. 61 And when Danielle
Powell’s same-sex relationship was revealed just a semester before her graduation, her university
refused to let her reenroll unless she went through a “restoration program.” 62 When they realized
that she would continue to date women, school officials expelled her and demanded that she return
more than $6,000 in federal aid money. 63
While some of these incidents of discrimination have occurred in schools that are already
considered eligible for a religious exemption under Title IX, they illustrate the pervasiveness of
religion-based sex discrimination and the immense harms that students and teachers must shoulder
when they face sex discrimination with no legal redress. Expanding these exemptions to an even
larger range of schools, as the Department proposes, would spread these harms to even more
women and LGBTQ people.
II.

The religious exemption in Title IX must be interpreted narrowly to give effect to
the statute’s primary purpose.

Contrary to Title IX’s clear purpose, the Department of Education proposes to interpret the
exemption broadly, thus limiting the reach of the statute’s antidiscrimination mandate and
narrowing the rights of the individuals the statute protects. This interpretation is inconsistent with
the Department’s obligations to adequately enforce Title IX and give maximum effect to its
protections. Consistent with the purpose of Title IX and relevant case law, the Department must
give the exemption a narrow interpretation in order to effectuate Title IX’s remedial purpose.
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a. The Department must interpret Title IX consistent with its anti-discriminatory purpose.
The Department must enforce Title IX in a manner that effectuates rather than undermines its
purpose, consistent with the mission of its Office for Civil Rights to protect students and “ensure
equal access to education…through the vigorous enforcement of civil rights.” 64
The Supreme Court has reaffirmed that the primary purpose of Title IX is to protect individuals
against sex discrimination in education:
Title IX…sought to accomplish two…objectives. First, Congress wanted to avoid
the use of federal resources to support discriminatory practices; second it wanted
to provide individual citizens effective protection against those practices. Both of
these purposes were repeatedly identified in the debates on [Title IX].” 65
There is no dispute about who the statute is intended to serve: an individual who faces
discrimination on the basis of sex “[u]nquestionably…is clearly a member of that class for whose
special benefit the statute was enacted.” 66
The Supreme Court has further made clear that Title IX’s protections must be interpreted broadly.
Holding that Title IX’s “broad directive” against discrimination should apply expansively, 67 the
Supreme Court stated, “There is no doubt that if we are to give Title IX the scope that its origins
dictate, we must accord it a sweep as broad as its language.” 68 Federal courts have echoed the
Supreme Court in affirming that “[c]ivil rights statutes such as Title IX generally are entitled to
broad interpretation to facilitate their remedial purposes.” 69 The “logical corollary” to the principle
that Title IX must be interpreted expansively “is to construe narrowly any exemption,” 70 consistent
with the statute’s overall purpose.71
Title IX regulations by the Department therefore must, as a default rule, aim primarily to realize
its purpose of preventing and addressing sex discrimination in federally funded entities. These
regulations must chiefly serve the intended beneficiaries of the statute and give the statute’s
64

Office
for
Civil
Rights,
“About
OCR,”
U.S.
DEPARTMENT
OF
EDUCATION,
https://www2.ed.gov/about/offices/list/ocr/aboutocr.html (last modified Jan. 10, 2020).
65
Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979). See also Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S.
274, 286 (1998).
66
Cannon, 441 U.S. at 694.
67
N. Haven Bd. of Ed. v. Bell, 456 U.S. 512, 520 (1982).
68
Id. at 521.
69
Haffer v. Temple Univ. of Com. System of Higher Ed., 524 F.Supp. 531, 537 (E.D. Pa. 1981), aff’d and remanded
sub nom. Haffer v. Temple Univ., 688 F.2d 14 (3d Cir. 1982). See also Gonyo v. Drake Univ., 837 F. Supp. 989, 995
(S.D. Iowa 1993).
70
United States v. Columbus Country Club, 915 F.2d 877, 883 (3d Cir. 1990) (determining that exemptions to the Fair
Housing Act must be narrowly interpreted to give effect to a “generous construction” of its protections).
71
Maracich v. Spears, 570 U.S. 48, 60 (2013) (quoting Commissioner v. Clark, 489 U.S. 726, 739 (1989)) (“An
exception to a ‘general statement of policy’ is ‘usually read…narrowly in order to preserve the primary operation of
the provision.’”) (alteration in original); A.H. Phillips, Inc. v. Walling, 324 U.S. 490, 493 (1945) (“Any exemption
from…remedial legislation must…be narrowly construed, giving due regard to the plain meaning of statutory
language and the intent of Congress.”); Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384, 389 (1951) (It is
not permissible to adopt an interpretation of the statute in which “the exception swallows the proviso and destroys its
practical effectiveness.”); King v. Burwell, 135 S.Ct. 2480, 2496 (2015) (“[I]n every case we must respect the role of
the Legislature, and take care not to undo what it has done.”)

10
protections broad effect, while any exceptions that compromise the rights of beneficiaries must be
narrowly construed. If the Department of Education chooses to disrupt this default expectation, it
must provide extremely compelling justification for doing so. But in the instant proposed rule, the
Department offers little justification for its broad interpretation of the exemption, an interpretation
that the statute neither requires nor permits.
b. Legislators intended for Title IX to be broad and the religious exemption to be narrow.
The limited nature of Title IX’s exemptions is further underscored by its legislative history, which
makes clear that legislators intended and understood the exemptions to be narrow. When
introducing Title IX in 1972, Senator Birch Bayh described the amendment a “comprehensive”
and “broad,” with only “limited exemptions.”72 Under Title IX, agencies were to issue
implementing regulations that would “permit differential treatment by sex only [in] very unusual
cases where such treatment is absolutely necessary to the success of the program.” 73 Senator Bayh
stressed that the exemptions were restrictive, noting that they were added to the bill “pending the
completion of more extensive investigation” of their necessity and impact and that he believed
“that many of these exemptions would not be supportable after further study and discussion.” 74
Later negotiations over amendments to Title IX underscore the restrictiveness of the religious
exemption in particular. In 1988, Senator Orrin Hatch proposed an amendment to expand the
exemption, applying it to institutions “closely identified with a religious organization” rather than
only to those “controlled by a religious organization.”75 Senators differed on what the law ought
to be and whether it was sound policy for the exemption to be as narrow and restrictive as it was;
the one thing that senators on all side agreed upon, however, was that, as a factual matter, the
existing exemption was indeed restrictive, and that it did not extend to institutions that merely
shared a close identification or association with a religious organization.
One senator, for example, stressed when speaking against the amendment that the goal of civil
rights laws like Title IX is “universal compliance,” and “[i]mmunity from such compliance should
be granted cautiously and judiciously, as is the current practice.”76 Another agreed that the status
quo provided for only a limited religious exemption, noting that “[a]dmittedly, the control test is,
and should be, a difficult one.” 77 A third senator suggested that while he opposed the Hatch
amendment, a legislative change to the exemption may be needed, as “it may be true…that the
current criterion for educational institutions to receive an exemption from title IX—that they be
‘controlled by a religious organization’—is too rigorous a standard.” 78 A representative in the
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House later reiterated the narrow scope of the exemption in response to concerns that it would
encompass schools whose boards are not directly controlled by a religious organization 79:
Religiously affiliated educational institutions governed by lay boards of directors
are not covered by the title IX exemption. Congress rejected expansion of the
exemption to include such institutions because creation of such a loophole could
increase the number of institutions exempt from sex discrimination regulations as
well as inviting other institutions, such as segregated private schools, to create a
‘religious identity’ in order to discriminate while receiving financial assistance.
Senator Hatch fully endorsed the view that the existing exemption was a narrow one. He went so
far as to claim that under the current standard, “only two schools in the whole country” would
qualify for a religious exemption.80 While these numbers are clearly inconsistent with the manner
in which the exemption has been applied, Senator Hatch’s estimate underscores his understanding
of just how limited the exemption is.
Numerous legislators expressed concern that expanding the religious exemption beyond its
existing scope would undermine the purpose of Title IX. Speaking against the Hatch amendment,
one senator said: “Discrimination against women should be eradicated from our society.
Expanding definitions and manipulating words only creates a greater potential of side-stepping
equal treatment.”81 According to another senator, “[e]xpanding the exemption would substantially
broaden the exemption by allowing potentially hundreds of schools and colleges to escape from
title IX coverage.”82 Stressing that “any exemptions that are granted should be very narrow in
terms of scope,” another forecasted, “In this particular instance, all sorts of untold mischief would
occur as to title IX were the amendment to be adopted.” 83 The amendment was “rejected
overwhelmingly.”84
c. Language in prior and contemporaneous laws indicates that Congress specifically
opted for a narrow meaning of “controlled by a religious organization.”
While Title IX provides exemptions for only educational institutions that are “controlled by”
religious organizations, other statutes enacted before Title IX or shortly afterwards provide
exemptions both to entities “controlled” by religious organizations and to those with looser or
more informal relationships with religious organizations. In fact, we have identified no other
federal law adopted before or around the time of Title IX’s enactment that limits a religious
exemption solely to entities “controlled by” religious organizations. 85 The unique phrasing of Title
79
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IX’s religious exemption suggests that Congress deliberately diverged from prior language to limit
the exemption in Title IX strictly to relationships of control by religious organizations.
For example, the Federal Unemployment Tax Act of 1939 exempts from its requirements “an
organization which is operated primarily for religious purposes and which is operated, supervised,
controlled, or principally supported by a church or convention or association of churches.” 86 The
Fair Housing Act of 1968, enacted just four years before Title IX, uses similar language, exempting
“a religious organization, association, or society, or any nonprofit institution or organization
operated, supervised or controlled by or in conjunction with a religious organization, association,
or society.”87 ERISA, enacted shortly after Title IX in 1974, exempts an organization that “is
controlled by or associated with a church or a convention or association of churches.” 88 As these
additional terms cannot be treated as “mere surplusage,” 89 these statutes further emphasize that
“controlled by” must mean something different than simply being “associated with” or “supported
by” a religious organization.
Particularly pertinent is the exemption to Title VII of the Civil Rights Act of 1964 for educational
institutions: it provides that it “shall not be an unlawful employment practice for a school, college,
university, or other educational institution or institution of higher learning to hire and employ
employees of a particular religion if such school, college, university, or other educational
institution of learning is, in whole or substantial part, owned, supported, or managed by a particular
religion or by a religious corporation, association, or society, or if the curriculum…is directed
toward the propagation of a particular religion.” 90 If Congress in 1972 intended to apply an
exemption to a similar breadth of entities in Title IX, it would have been most straightforward for
Congress to simply echo and repurpose this language. Instead, it opted for language that was
substantially narrower in several respects. It abandoned “owned, supported, or managed by” in
favor of the stricter, more formal relationship of being “controlled by.” It removed the reference
to “in whole or substantial part,” suggesting that religious organizations needed to have the
ultimate decision-making authority over a school, rather than being only one of several influences
on its operations and beliefs. Rather than the more expansive “[r]eligious corporation, association,
or society” Title IX employed the more limited “religious organization.” And Title IX dispenses
entirely with language that exempts institutions solely because their curriculum “is directed toward
the propagation of a particular religion,” reinforcing that under Title IX, internal religious belief
systems and practices are not sufficient bases to qualify for the exemption: an educational
institution needs to be able to directly identify another organization that controls it.
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d. Courts have affirmed that “control” in other statutes has a narrow meaning.
While courts have not interpreted Title IX’s use of the language “controlled by,” 91 cases
interpreting similar language in other statutes are instructive for understanding Title IX’s intended
scope.
As noted above, a number of other laws provide exemptions referring to entities “controlled” by a
religious organization. Under the Federal Unemployment Tax Act (FUTA), courts have demanded
a showing of actual or legal control of an entity’s governing body to establish that an entity is
“controlled by” a religious organization.92 For example, a court found a school was controlled by
a religious organization for FUTA purposes when a school principal was appointed by a church
and when a school was controlled by committees that were in turn elected by church
congregations.93 Highlighting how intimately these schools were tied to churches, the court noted
that they are “so closely affiliated with a church that…each might even be classified as a ‘church’”
itself.94 In contrast, a school was determined not to be controlled by a religious organization when
it was run by a board of directors elected by the parents of students rather than the church, even
though it was undisputed that the association adhered to religious principles and exclusively served
Christian families.95
Courts have also applied a narrow interpretation to similar language in the Fair Housing Act
(FHA). For example, the Third Circuit declined to extend the FHA’s religious exemption to a
Catholic country club that had been founded by a Catholic organization, allowed only Catholic
members, and required membership applications to “be accompanied by a written recommendation
from the applicant’s parish priest stating that the applicant is a practicing Roman Catholic in good
standing.”96 The club organized religious activities, had a chapel and Catholic iconography, and
had continuous relationships with the Archbishop of Philadelphia. 97 The Archbishop granted the
club permission to celebrate mass on the grounds on Sundays and provided a priest for these
services.98 The Third Circuit, however, determined that none of these facts was sufficient to
establish that the club fell within the exemption, because it had no “formal or legal relationship”
with the Catholic Church or any “direct affiliation” with it. 99 It noted that “there must be a mutual
relationship between the non-profit society and a religious organization,” the existence of which
“cannot depend solely on the activities of the non-profit organization nor be viewed only from its
perspective.”100 In other words, it would not be sufficient evidence of control for an entity to simply
declare that it subscribes to beliefs associated with a religious organization, that its members to
91
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adhere to a particular religion or engage in practices related to the religion, or that it has an informal
relationship with a religious organization.
The Third Circuit rejected the club’s argument that “the broad language of the exemption and the
common dictionary meaning of the words used indicate that the relationship between the religious
organization and the non-profit organization may consist of anything ranging from a formal, highly
structured, hierarchical relationship to an informal, loosely-structured relationship” 101:
We cannot agree with [the club’s] contention that the exemption is to be read
broadly. A unanimous Supreme Court mandated in Trafficante v. Metropolitan Life
Ins. a “generous construction” of the Fair Housing Act in order to carry out a
“policy that Congress considered to be of the highest priority.” The logical corollary
to such a construction, as well as the general rule of statutory interpretation, is to
construe narrowly any exemptions to the Act. 102
As previously discussed, the language of the FHA religious exemption is broader than that of Title
IX, and so courts’ narrow interpretation of the FHA exemption demands an even narrower
interpretation in the Title IX context.
III.

The proposed rule is inconsistent with Title IX.

By definition, an exemption from a nondiscrimination law permits otherwise unlawful
discrimination. Broadening the Department’s interpretation of the religious exemption in Title IX
will thus necessarily sanction otherwise unlawful sex discrimination by covered entities. While
Title IX’s exemption permits some educational institutions to engage in sex discrimination without
the loss of federal funds, the proposed rule stretches the religious exemption to reach far more
educational institutions. The Department’s interpretation is not supported by the statutory text of
Title IX, and indeed it entirely disregards key limitations in the statute with no justification.
The religious exemption in Title IX explicitly lays out criteria that educational institutions must
meet in order to be eligible for the exemption. First, the institution must be “controlled by the
religious organization.”103 As discussed in the previous section, the language of “control” is a
restrictive one that demands more than mere affiliation with a religious organization or adherence
to particular principles. The educational institution must, in some tangible way, be subject to a
religious organization’s power and authority.
Second, it must demonstrate that an application of Title IX “would not be consistent with the
religious tenets of such organization.”104 Importantly, the statute does not simply require a school
to demonstrate that it operates according to particular religious beliefs in conflict with Title IX; in
fact, as far as the statute is concerned, the beliefs of the leaders of the educational institution are
irrelevant. Rather, a school must demonstrate that an application of Title IX is inconsistent with
the religious tenets of the religious organization that controls it.
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A basic prerequisite to meeting either of these criteria is showing that a religious organization
actually exists. This “organization” cannot be an abstract collection of principles or a loose,
informal network: it must be capable of holding specific religious tenets and of exerting control
over a school. The Department, however, appears to have dispensed with the notion that a school
must demonstrate that it is controlled by a religious organization and the notion that the school
must be able to attribute the religious tenets in question to that organization. In fact, it appears to
have dispensed with the requirement that a religious organization exist at all.
a. By purporting to allow exemptions based on “moral beliefs or practices,” proposed section
106.12(c)(5) represents an unsupported and unprecedented expansion of the exemption.
Under proposed section 106.12(c)(5), the Department would consider an educational institution to
be “controlled by a religious organization” if, for example, it claims it “subscribes to specific moral
beliefs or practices,” and “members of the institution community may be subjected to discipline
for violating those beliefs or practices.”105 The Department’s interpretation, if understood as
broadly as it is currently written, would distort the boundaries of the religious exemption beyond
any resemblance to the statutory language. Contrary to the statute, a school would not need to
demonstrate that it is controlled by a religious organization. It would not need to demonstrate that
the “moral beliefs” are attributable to a religious organization. It would not even need to
demonstrate that it is affiliated with any religion or religious organization, or that a relevant
religious organization exists.
Perhaps the starkest departure from the statute, however, is the Department’s attempt to expand
“religious tenets” to encompass “moral beliefs or practices.” Particularly in contrast with all the
other subsections of proposed section 106.12(c), which reference “religious” tenets and practices,
the language of section 106.12(c)(5) indicates that the Department is seeking to expand the
exemption to conflicting tenets that are not religious in nature, but rather are based on “moral”
principles. The proposed rule does not define the term “moral beliefs and practices” and provides
no clarity regarding what non-religious “moral beliefs and practices” the Department would
consider to be within the exemption’s scope. It provides no limiting principle that would exclude
a non-religious school from claiming it is “controlled by a religious organization” and thus exempt
from some or all of Title IX’s antidiscrimination mandate on the grounds that it subscribes to
particular moral beliefs or practices. It gives no indication whether it would consider a nonreligious school that subscribes to moral beliefs like fairness, integrity, or intellectual freedom—
principles that many institutions of higher education embrace on non-religious grounds—to be
controlled by a religious organization.
If interpreted literally, section 106.12(c)(5) would suggest that, in the Department’s view, a school
would meet the criteria of being “controlled by a religious organization” even if it has no
meaningful relationship with a religious organization, let alone being controlled by one. Given that
by definition a school disciplinary code is rooted in some vision of morality, taken to its logical
extreme, this would mean that almost any private school, religious or non-religious, would be able
to claim that it is “controlled by a religious organization”—an outcome that would fundamentally
undermine Title IX’s efficacy—and the Department provides no guidance as to how it would limit
its interpretation of this subsection to avoid this absurd outcome. But even if the Department does
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not apply this proposed subsection as broadly as its language would suggest, it still represents a
massive expansion of the exemption’s scope.
Compounding these concerns, the Department does not require that the school’s claim of
subscribing to moral beliefs or principles be approved by the governing body of a school or a
controlling religious organization, or be reflected in any official school documents or policies, or
be accompanied by any evidence of prior positions on the stated moral principles: as currently
written, the proposed rule suggests that a school facing an OCR investigation for Title IX violations
could end that investigation with little more than a letter from a school administrator stating that
the school subscribes to particular moral beliefs or practices, thus demonstrating “control by a
religious organization.” The rule does not require any showing that the school adheres to its stated
moral beliefs or practices. Nor does it require that conduct inconsistent with these beliefs actually
be prohibited and that a prohibition on the conduct be applied consistently, or applied at all; it only
requires the potential that members of the educational community may be subject to discipline
pursuant to moral beliefs. In other words, proposed section 106.12(c)(5) includes few meaningful
limitations. Its potential scope bears little resemblance to that of the statutory language—and that
scope is so broad that it threatens to fundamentally undermine Title IX’s protections for students
across private educational institutions any time a school chooses to defend sex discrimination using
the language of morality.
This is cause for particular concern given that sex discrimination has traditionally been justified in
just such moral terms. Beliefs that white women’s moral purity is compromised by engagement in
the public sphere, that a woman should be subject to her husband’s authority, that women must
not have sex outside of heterosexual marriage, or that mothers should not work outside of the
home—were (and are) frequently couched in the language of morality. 106 Values such as chastity,
modesty, and domesticity have been employed as rationales for closing opportunities for women
and girls and punishing those who departed from gendered expectations. The values formed a basis
for the “‘romantic paternalism’ which…put women, not on a pedestal, but in a cage,” 107 as
epitomized in Justice Bradley’s infamous concurring opinion upholding Illinois’ refusal to grant
Myra Bradwell a license to practice law: “Man is…woman’s protector and defender. The natural
and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of
the occupations of civil life.”108 These morally-inflected beliefs were used to justify exclusion of
them from professions and colleges and justify restrictions on women’s rights, in the name if
preventing promiscuity and the coarsening of mores.109 These beliefs became entrenched in social
106
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as well as legal mores.110 Title IX’s promise of equality was designed to break down these very
mores; an exemption to sex discrimination rules based on expressions of morality would enable
the very type of discrimination that Title IX was created to prohibit. 111
b. Proposed sections 106.12(c)(4), (6), and (7) are unsupported by the statute.
Sections 106.12(4), (6), and (7) also substantially expand the religious exemption to schools that
are not in fact controlled by a religious organization. Section 106.12(c)(4) allows a school to be
exempted from Title IX based on “a statement that the educational institution has a doctrinal
statement or a statement of religious practices,” without any requirement that those doctrines or
religious practices be derived from a religious organization or that the educational institution has
any relationship with such an organization.
Section 106.12(c)(6) would exempt a school from Title IX’s requirements when a governing body
of a school approves a statement that “includes, refers to, or is predicated upon religious tenets,
beliefs, or teachings.” Yet the approval of such a statement does not transform a school’s governing
body into a controlling religious organization as required by Title IX. Further, an expansive
reading of the proposed language could encompass a secular statement on any topic, as long as it
is simply “predicated upon”—that is, it draws from or is inspired by—religious teachings. There
is no requirement that the statement explicitly identify the religious teachings, or that the teachings
need to be more specific to any particular religion than principles like “compassion,” “justice,”
“obedience,” or “modesty.” But even a narrower reading of the proposed language—for example,
interpreting it to require a statement that includes some explicit mention of religion—would fall
far short of Title IX’s requirements.
Finally, section 106.12(7) makes the Department’s interpretation of the religious exemption even
broader and more ill-defined, offering a catch-all category that allows an institution to demonstrate
its eligibility for the exemption in any way not listed. The Department provides no clarity regarding
the scope of this addition. On the contrary, it highlights its nearly unlimited breadth, referring to it
as a “safe harbor” and emphasizing that its “criteria do not in any way limit the methods and means
that an educational institution may use to demonstrate eligibility to assert the exemption,” 112 a
statement that is especially concerning given the enormous breadth of the remaining proposed
criteria.
IV.

The adoption of the proposed rule would be impermissible under the APA, other
laws governing the Department’s rulemaking processes, and executive orders.
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Under the Administrative Procedures Act (APA) and binding Supreme Court precedent on agency
regulation, one of the minimum requirements of rulemaking is that an agency gives a “reasoned
explanation” justifying its proposed rule and assessing its impacts. 113 The agency “must examine
the relevant data and articulate a satisfactory explanation for its action,” 114 including by “paying
attention to the advantages and the disadvantages of agency decisions.”115 As the Supreme Court
has explained, “where an agency has failed to provide even that minimal level of analysis, its action
is arbitrary and capricious and so cannot carry the force of law.” 116
The Department has failed to meet this minimum standard. The proposed rule (a) fails to justify
the Department’s reversal of its previous, decades-old position, (b) fails to provide a reasoned
justification for the proposed rule; (c) fails to provide adequate evidence of the need for the
proposed rule or its benefits; (d) exceeds the Department’s statutory authority in creating
exemptions beyond those permitted in Title IX; and (e) fails to provide an adequate regulatory
analysis and consider important evidence regarding the rule’s impact. Adopting this rule would
therefore be impermissible under the APA, as well as other legal standards discussed below.
a. The proposed rule fails to justify its departure from its own prior positions.
When an agency seeks to reverse its previous policy in a regulation, it generally must provide a
“reasoned analysis for the change,” including by contending with the evidence and rationale on
which its previous policy was based. 117 It must do so when the prior policies were adopted through
sub-regulatory guidance as well as regulations: the factual evidence and legal basis that an agency
had previously relied on when forming its position is necessarily “an important aspect of the
problem” addressed in the proposed regulation. 118 The agency must at least provide “a reasoned
explanation…for disregarding facts and circumstances that underlay or were engendered by the
prior policy.”119 This is particularly important in a reversal of a long-standing policy, which may
have “engendered serious reliance interests that must be taken into account.” 120 Given that a
change in policy disrupts a “settled course of behavior,”121 agencies must articulate an explanation
for the change in policy to overcome the presumption “against changes in current policy that are
not justified by the rulemaking record.” 122
A basic prerequisite to contending with the reasons for changing a policy is for the agency to
recognize it is proposing a change at all. As the late Justice Scalia wrote, “the requirement that an
agency provide a reasoned explanation for its action would ordinarily demand that it display
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awareness that it is changing position.”123 An agency cannot “depart from a prior policy sub
silentio”124 or provide only “conclusory statements” for its change. 125 A proposed rule that fails to
engage with the underlying reasons of its previous position likely has not provided a “reasoned
analysis”: “an ‘[u]nexplained inconsistency’ in agency policy is ‘a reason for holding an
interpretation to be an arbitrary and capricious change from agency practice’” and “[a]n arbitrary
and capricious regulation of this sort is itself unlawful.” 126
The Department does not engage with the underlying reasons for its previous policy. In fact, it
goes so far as to claim that the proposed rule codifies its existing policy, 127 in spite of the many
substantial differences set out in the proposed rule, suggesting that the Department does not even
“display awareness that it is changing position.”128
As the Department itself notes,129 for more than 30 years it has used the same specific, limited
test to assess whether an educational institution is controlled by a religious organization. Under
its long-standing policy, the Department of Education would typically find that a school is
controlled by a religious organization when one of the following is true:
(1) it is a divinity school; or
(2) it requires employees or students to subscribe to the religion of the controlling
organization; or
(3) its official documents say it is controlled by a religious organization or is committed
to the doctrines of a religion, and the members of its governing board are appointed
by the controlling religious organization, and it gets “a significant amount of
financial support” from the controlling religious organization. 130
The language of the test has been virtually unchanged since its first public appearance in a
proposed HEW regulation in 1977,131 and was later reiterated in internal agency memos like the
1985 Singleton memo.132 During the deliberations around the Civil Rights Restoration Act in 1987
and 1988, the Senate considered and rejected a proposal to change the control standard, and in
doing so both formally included the existing control test in a report of the Senate Labor and Human
Resources Committee133 and introduced it into the record during Senate floor debate prior to the
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vote to maintain this standard. 134 It has since routinely been included in letters to schools under
Republican and Democratic administrations alike.135
While the Department claims that it is merely codifying this existing policy, the proposed rule
actually represents a major departure from the Department’s existing policy, and thus requires a
“reasoned analysis for the change.” First, as discussed in further detail in the previous section, it
introduces four new ways for an educational institution to demonstrate control by a religious
organization that are not found in the existing control test nor—contrary to its assertions
otherwise—any other memo or policy.
Additionally, the proposed rule substantively changes the existing control test: for example,
section 106.12(c)(2) would allow an institution to qualify for an exemption not only if it requires
members of its community “to be members of…or espouse a personal belief in” the religion of the
organization that controls it, but also when they are only required to “otherwise engage in the
religious practices of” that religion. Compared to the existing test, where an institution would need
to show that members of its community are required to be part of a religion or believe in its basic
tenets, the proposed definition would encompass institutions that only require its members to
engage in activities that it associates with the religion. For example, a school might argue that it is
religiously controlled because it requires students to participate in community service or charity
work, a practice associated with its religion, even if students are not in fact required to have any
affiliation or belief in the religion and even if the community service requirement is not framed in
religious terms.
The Department, however, does not acknowledge these changes. It does not provide any new
evidence that would justify a shift in policy or dispute the factual or legal evidence upon which
the existing policy was based, nor does it otherwise contend with the evidence underlying the
existing policy in any way.
b. The Department fails to provide a reasoned justification for the expanded religious
exemption.
The proposed rule is also impermissible under the APA because it fails to provide a reasoned
justification for the expansion of the Department’s interpretation of the religious exemption. The
Department’s justification largely consists of conclusory or unsupported statements that fail to
explain the reasoning for its proposal. For example, the Department entirely fails to explain the
merits of proposed sections 106.12(c)(1) through 106.12(c)(3), but merely asserts out that this
standard has been used in the past.136 Regardless of whether it has been the Department’s internal
policy in the past, the Department is required to provide at least some explanation of why each
element it is codifying into regulations is justified as a definition of “controlled by a religious
organization,” including why it has chosen to modify 106.12(c)(2), as noted above.
Proposed Section 106.12(c)(4) purports to allow educational institutions to claim an exemption
when they “have a doctrinal statement or a statement of religious practices” and when “members
of the institution community must engage in the religious practices of, or espouse a personal belief
134
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in, the religion, its practices, or the doctrinal statement or statement of religious practices.” While
it claims that section 106.12(c)(4) is adapted from existing Department policy, 137 the Department
does not explain why this should be codified as a definition of “controlled by a religious
organization.” It does not justify, for example, why adherence to a school’s own doctrinal
statement, rather than to a doctrinal statement by a religious organization, would suffice in showing
that the school is controlled by a religious organization. Nor does it justify why, instead of narrowly
requiring that members of the institution’s community “espouse a personal belief in the religion
or doctrinal statement,”138 the Department would allow for a determination religious control when
members of the institution community “must engage in the religious practices of, or espouse a
personal belief in, the religion, its practices, or the doctrinal statement or statement of religious
practices.”139 While the meaning of this requirement is unclear, what is clear is that the Department
is attempting to expand the scope of this definition so that it is met by a showing of adherence to
practices associated with a religion without requiring a showing of adherence to the religion itself.
As noted in the previous section, by interpreting Title IX’s reference to “religious tenets” to
encompass practices associated with a religion, the Department is signaling that it believes a school
may be eligible for an exemption even though what they require of students and employees is
many steps removed from an adherence to the religion of the controlling organization. This
definition suggests that schools with no relationship with a religious organization, or even only a
tangential relationship with religion, could claim the exemption.
As discussed above, section 106.129(c)(5) represents an especially unwarranted expansion of the
religious exemption. While the Department claims it is an adaptation of existing policy, it fails to
explain how any existing policy—or any source at all—supports this expansive provision,
particularly the attempt to expand the definition to encompass objections based on “moral beliefs
or practices.” The Department fails to explain the scope and limits of this expansion, demonstrate
that it is supported by Title IX, or justify why it is necessary to expand the religious exemption to
schools that cannot produce a statement of religious rather than moral beliefs. The proposed rule
fails to provide any explanation about how broadly the Department intends to interpret “moral
beliefs and practices,” a particularly concerning omission considering that on its face the language
of this proposed section could allow almost any private school, including non-religious schools, to
claim a religious exemption empowering it to discriminate on the basis of sex.
The Department points to the 1989 Smith memo in support of its assertion that (c)(5) merely
codifies longstanding Department policy, perhaps because the memo notes that “[course] catalogs
often explain moral beliefs and may outline disciplinary measures for violating those beliefs,”
something that “may support a request for exemption to §§106.21(c), 106.40, 106.57, and 106.60
regarding the marital or parental status of students and employees and applicants for admission
and employment.” This reliance, however, ignores that the context in the Smith memo makes it
clear that it is referring to moral beliefs held by specifically religious institutions, rather than
suggesting expressed moral beliefs as a standalone basis for claiming the religious exemption. The
Smith memo is indicating that moral beliefs stated in course catalogs can be tools to help

137

Id. at 3207.
Compare with Memo from William L. Smith, Acting Assistant Secretary for Civil Rights to OCR Senior Staff, Re:
Title IX Religious Exemption Procedures and Instructions for Investigating Complaints at Institutions with Religious
Exemptions, at 2 (Oct. 11, 1989), https://www2.ed.gov/about/offices/list/ocr/docs/smith-memo-19891011.pdf.
139
Proposed Rule, 85 Fed. Reg. at 3226.
138

22
Department staff understand the tenets of a religious organization—not that a statement of moral
beliefs establishes that a school is controlled by a religious organization. 140
As for section 106.12(c)(6), the Department fails to adequately justify its conclusion that Title IX
provides a religious exemption for an educational institution that asserts it is its own controlling
religious organization.141 The Department also fails to justify its proposal to exempt schools from
Title IX’s requirements based on their production of a statement that “includes, refers to, or is
predicated upon religious tenets, beliefs, or teachings.” In contrast with a statement that establishes
the governing body’s religious control over the school or even a statement of religious doctrine,
accepting a statement that merely refers to or is predicated upon religious tenets could open the
door for exemption claims by schools that are not in fact controlled by any religious organization,
whether internal or external. The Department fails to provide the public with any guidance on how
broadly it intends to interpret this provision—for example, whether it intends to apply it to secular
statements with phrases that it concludes are implicitly or indirectly predicated upon religious
teachings—or the types of schools that it believes would be permitted to claim a religious
exemption on this ground.
Finally, the Department fails to provide adequate justification of section 106.12(c)(7), which
allows an educational institution to establish that it is “controlled by a religious organization” by
providing any “[o]ther evidence establishing that an educational institution is controlled by a
religious organization.” This tautological catch-all provides the public with no notice of the bases
that the Department might consider to be sufficient to establish eligibility for a religious
exemption. The Department fails to provide any examples of what might be included, or explain
why the expansive criteria that it has already explicitly laid out in its proposed rule are insufficient.
The Department has therefore provided an inadequate justification for its proposed rule, and its
adoption would be impermissible under the APA.
c. The Department fails to provide adequate evidence of the need for the proposed rule or its
benefits.
The Department suggests that new rules are needed because its “practices in the recent past
regarding assertion of a religious exemption…may have caused educational institutions to become
reluctant to exercise their rights under the Free Exercise Clause of the First Amendment, and the
Department would like educational institutions to fully and freely enjoy rights guaranteed under
the Free Exercise Clause of the U.S. Constitution without shame or ridicule.”
The Department fails to provide any facts in support of its claim that some educational institutions
were “reluctant to exercise their rights” or that the existing policy subjects educational institutions
to “shame or ridicule.” It does not identify by type or number any institutions that have raised this
concern or explain why changing the definition of “controlled by a religious organization” is
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necessary to alleviate their concerns. It also disregards the fact that the Department has never
denied a request for a religious exemption,142 a fact that belies the Department’s suggestion that
its existing policy hinders educational institutions from exercising their religious rights.
The Department asserts that it is “constitutionally obligated to broadly interpret ‘controlled by a
religious organization’” to avoid violations of the Religious Freedom Restoration Act (RFRA). 143
The Department’s interpretation, however, must necessarily be guided and restricted by the clear
language of Title IX, which limits the exemption to educational institutions that are controlled by
a religious organization. Its definition of this term must be a reasonable and justifiable
interpretation of the statute, consistent with Title IX’s language and purpose. As demonstrated
above, it is not.
Additionally, contrary to the Department’s claim, RFRA does not require this proposed rule. Under
RFRA, the government “should not substantially burden religious exercise without compelling
justification,”144 and it should do so only it furthers a compelling government interest in the least
restrictive way possible.145 The Supreme Court, however, has already determined that prohibitions
on sex discrimination are narrowly tailored to further the compelling government interest of
preventing sex discrimination.146 Thus, even if the existing policy substantially burdens any
person’s exercise of religion—a hypothetical that the Department has not offered any evidence to
support—the full enforcement of Title IX does not present RFRA concerns.
The Department suggests it needs to propose new rules so that schools can have “clarity regarding
what it means to be ‘controlled by a religious organization,’” which would then “create more
predictability, consistency in enforcement, and confidence for educational institutions asserting
the exemption.” But, by replacing a clear, limited, and easily measurable test with a vague,
subjective, and non-exhaustive list of possible bases for claiming the exemption, the proposed rule
would actually create more confusion and inconsistency in enforcement than before.
d. The proposed rule exceeds the Department’s authority by creating religious exemptions
not provided in the statute.
The Department has the authority and responsibility to enforce laws as they are written, including
laws creating and delimiting religious exemptions. This rule, however, proposes exemptions that
are far broader than those permitted under Title IX. The Department does not have the statutory
authority to expand or create new religious exemptions beyond what is provided by Title IX,
especially not when those expanded exemptions fundamentally obstruct the enforcement of the
statute. Nor does it have the discretion to supplant limited terms in the statute, such as “controlled
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by a religious exemption,” with more expansive ones based on policy or ideological priorities that
differ from that of the enacting Congress. The adoption of this proposed rule would thus be “in
excess of statutory jurisdiction, authority, or limitations” and impermissible under the APA. 147
e. The proposed rule fails to conduct a meaningful regulatory impact analysis of the proposed
rule and consider important evidence regarding the rule’s impact.
As the Supreme Court has emphasized, an agency must “examine the relevant data,” 148 “paying
attention to the advantages and the disadvantages of agency decisions.” 149 Agency action that has
“failed to consider an important aspect of the problem” may be arbitrary or capricious.
Additionally, in order to comply with executive orders governing the rulemaking process, agencies
must conduct an accurate assessment of costs and benefits, and they may only propose rules after
arriving at a reasoned determination that the benefits outweigh the costs and that the regulations
are tailored “to impose the least burden on society.”150 Executive Order 12866 requires agencies
to “assess all costs and benefits” and “should select those approaches that maximize net
benefits.”151
The Department has failed to consider or even acknowledge critical aspects of the problem, failed
to “examine the relevant data,” and has failed to “assess all costs and benefits.” Specifically, the
Department fails to consider the costs of increased discrimination in schools and makes inaccurate
claims regarding the necessity and benefits of the proposed rule. Because the Department’s
regulatory impact assessment is fundamentally flawed, it deprives the public of the information
needed for a meaningful notice and comment and cannot adequately support the proposed rule.
As discussed above, the purpose of Title IX and the Department’s mission in enforcing it is to
protect individuals from sex discrimination in schools. It is particularly troubling, therefore, that
the proposed rule makes no attempt to estimate or consider the potential costs of expanding
religious exemptions for current and prospective students and school employees. Its entirely
inadequate cost-benefit analysis—an assessment totaling all of four sentences—claims without
evidence that the rule would have “no quantifiable costs.” 152 The Department does not mention,
even in passing, the potential and well-documented economic and non-economic costs of
educational inequality and discrimination. Indeed, the Department shows no recognition that the
proposed rule can lead to increased discrimination in schools. The absence of any attempt to
identify or estimate costs of such a clearly “important aspect of the problem” is suggestive of
arbitrary and capricious rulemaking.
The Department must assess the net economic and non-economic effects of the proposed changes,
including costs for current and prospective students and for schools. Regardless of its motivation,
such discrimination can harm students’ educational opportunities, professional prospects, financial
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stability, and health.153 For example, current and prospective students who face discrimination,
such as being forced out of their school or denied equal educational opportunities, can face lost
educational and professional opportunities, lost tuition and deeper debt obligations, isolation from
their peers and networks, and short- and long-term health consequences. These costs may be
especially high for students who did not anticipate that their school could be eligible for a religious
exemption and acted in reliance of an expectation that their school will not discriminate on the
basis of sex, a scenario that is made more likely by the proposed rule. A reasonable cost-benefit
analysis must include, among other considerations, the direct financial costs to students and
prospective students resulting from increased discrimination in schools. Additionally, students
may also face costs as they limit the scope of schools they consider attending or educational
activities they pursue in order to avoid sex discrimination.
The Department must also consider costs to current and prospective employees who may face
higher rates of sex discrimination by religious schools and Department-funded faith-based
organizations due to this proposed rule. For example, such individuals may face lost wages, fewer
future employment opportunities, and long-term health consequences.
Additionally, the Department must consider the more indirect costs of increased discrimination.
For example, discrimination in education and employment contributes to higher levels of
unemployment and poverty for individuals and for communities that are disproportionately
affected by discrimination. Studies have shown a correlation between experiences of
discrimination and likelihood of living at or below the poverty line. 154 Experiences of
discrimination themselves are stressful events that can negatively affect mental and physical
health. A robust body of literature demonstrates the corrosive effects of a well-recognized
phenomenon known as “minority stress” on morbidity, mortality, and health care costs, including
costs related to depression, anxiety, high blood pressure, and other stress-related diseases. 155 As
the U.S. Department of Health and Human Services has previously recognized, discrimination is
“a social stressor that has a physiological effect on individuals (e.g., irregular heartbeat, anxiety,
heartburn) that can be compounded over time and can lead to long-term negative health
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outcomes.”156 For example, one study found that, after adjusting for other influences, women who
experienced recent workplace discrimination were 30% more likely to report poor mental health
outcomes such as depression.157 Another found that experiences of discrimination was associated
with reports of poorer overall health158 and yet another found that women who had experienced
discrimination based on their gender were less likely to utilize preventive breast and cervical
cancer screening.159
In addition to costs to students, school employees, and beneficiaries, the Department must consider
costs to schools and other covered entities. For example, the Department’s misreading of Title
IX’s religious exemption sends schools the message that they are permitted to engage in sex
discrimination that is in fact unlawful, creating confusion and opening schools up to litigation costs
if they act in reliance of the proposed rule. Similarly, its assertion that Department-funded faithbased organizations may engage in prohibited employment discrimination could lead such
organizations to engage in unlawful practices. Covered entities will also incur greater
familiarization, legal, and administrative costs, particularly since the lack of clarity of many of the
provisions, such as the definition of “controlled by a religious organization,” will require
independent analysis by those entities.
Discrimination in education and employment also has broader societal costs. For example, one
study on the cost of gender-based discrimination in social institutions found that higher levels of
discrimination were associated with lower levels of national income and that “constraints on
women’s access to education and labor distort the economy by artificially reducing the pool of
talent from which employers can draft, thereby reducing the average productivity of the production
factor.”160
The Department fails to even estimate basic relevant information, such as the number of schools
that would be affected by the expansion of its interpretation of the Title IX religious exemption or
that might newly claim a religious exemption; the types and sizes of these covered entities; and
the number of students and employees impacted. The Department only provides a vague and selfcontradictory comment on this question, suggesting in the same breath that the proposed rule
would not “substantially change the number or composition of entities asserting the exemption,” 161
but that the “substantial clarity” purportedly provided by the rule would result in “an expansion of
previously eligible entities beginning to assert the exemption.” 162 This speculative, unsupported,
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and contradictory remark does not constitute sufficient information to allow the public to assess
the effects of the proposed rule and provide meaningful comment.
While predicting the exact amount of increased discrimination and related costs that would be
attributable specifically to these purported exemptions is difficult, it is clear from the welldocumented impacts of sex discrimination in education that the costs could would be substantial.
As Executive Order 12866 emphasizes, even those costs that are “difficult to quantify” are
“nevertheless essential to consider.”163
f. By publishing this proposed rule before finalizing a rule on a closely related topic, the
Department denies the public the opportunity to assess the impacts of its proposal.
In its November 29, 2018, proposed rule on sexual harassment, the Department proposed revising
34 CFR 106.12(b), which sets out the procedure required for requesting a religious exemption. The
proposed rule would remove the requirement that educational institutions provide the Department
with a letter requesting an exemption and outlining the applications of Title IX that conflict with
their religious principles.164 As we expressed in our comment, we strongly oppose this unjustified
proposal: it could encourage educational institutions to conceal their intent to discriminate and to
retroactively assert an exemption only after a Title IX complaint has been filed, potentially
resulting in far-reaching harms for students who would have had no way of knowing that their
school considers itself exempt.165
Together, these two proposed changes to 34 CFR 106.12 amplify each other’s harms; their
combination makes it more likely that students would not have sufficient notice of their school’s
asserted exemption and that the exemptions will be open to abuse by educational institutions
seeking to evade Title IX liability. The Department is opening the door for an undefined universe
of schools to seek an exemption while at the same time removing one of the few remaining
safeguards: requiring schools to provide notice of their exemption request in advance. If the current
proposed rule is adopted, many students who do not attend a religiously controlled school may be
surprised to find out that the Department would consider their school to be eligible for an
exemption in advance; the lack of any required notice to the Department makes this unfair surprise
even more likely. And some educational institutions, which are strongly incentivized to avoid
liability when facing a possible Title IX complaint, may disingenuously assert a religious
exemption to defend a discriminatory policy, and removing the notice requirement would enable
them to do so with few means for accountability.
Proposed 106.12(b) and 106.12(c) are thus intimately connected, and the Department’s revisions
to the notice requirement could fundamentally affect the impacts of its proposed definition of
“controlled by a religious organization.” Advancing proposed 106.12(c) before informing the
public of its final interpretation of 106.12(b) prevents commenters from fully assessing the impacts
that the Department’s present rule would have and therefore denies them a meaningful opportunity
for notice and comment.
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V.

The provisions of the proposed rule regarding federally funded faith-based
organizations would harm beneficiaries and employees.

a. The proposed rule would strip beneficiaries of important rights when seeking federally
funded services.
The proposed rule would deny beneficiaries critical protections when they access services through
federally funded faith-based organizations,166 creating significant barriers to receiving lifechanging and often life-saving services for women, LGBTQ people, religious minorities, nonreligious people, and others. The proposed rules would remove the requirement that a faith-based
organization offer an alternative provider for beneficiaries who are uncomfortable receiving
services in a religious context or in the context of the organization’s particular religion. This means
that a beneficiary who is unable to find an alternative provider may be forced to receive
Department-funded services from a faith-based organization, in violation of that individual’s
religious freedom rights, or else forgo services altogether. For many individuals, removing the
alternative provider protection means that they will not seek or receive services, amounting to a
denial of Department-funded services on the basis of religion. Additionally, the Department seeks
to remove the negligible obligation that Department-funded faith-based organizations provide
beneficiaries with written notice of their rights to receive services without discrimination. Without
notice, many beneficiaries may not be aware of their rights and may fear that they will be turned
away by the faith-based organization because they do not themselves adhere to that religion, or
that they would be required to participate in religious activities as a condition of receiving services,
potentially leading some intended beneficiaries to forgo services.
Among the programs likely affected by the Department’s proposed rule are the 21 st Century
Community Learning Centers, which operate in every state and serve two million youth by
providing afterschool, before-school, and summer programs. 167 Such programs can contribute to
students’ academic, professional, and personal growth, as well as defraying child care costs for
parents.168Another affected program is Upward Bound, a program assisting low-income and other
underrepresented youth prepare for college.169 Many individuals, however, may be unable to
benefit from these programs as a result of the proposed rule. A low-income lesbian couple, for
example, may forgo enrolling their child in afterschool or summer program operated by an
organization affiliated with a faith that opposes same-sex relationships, because they fear that they
will be turned away or their child will be mistreated based on religious disapproval of their
family.170 An unmarried pregnant or parenting student may avoid participating in a program that
prepares underrepresented students for college when it is operated by an organization affiliated
with a faith that condemns pregnancy outside of marriage.
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Further, the Department’s assessment of the costs and benefits of these extensive changes is
inadequate. It claims that most of the changes would not have “any quantifiable costs,” except for
potential benefits achieved “by improving the clarity of the regulations.” 171 The Department claims
that removing the alternative provider requirement “likely would result in some cost savings for
faith-based entities,” but that it “does not have adequate information available at this time to
estimate those savings.” This cost-benefit analysis clearly fails to recognize an “important aspect
of the problem”: the impact on beneficiaries. Beneficiaries who are denied access to governmentfunded services or that forgo these services as a result of the proposed rule may need to shoulder
onerous costs. For example, beneficiaries who are unable to access Upward Bound programs may
face short-term as well as long-lasting costs for their educational opportunities and their
professional readiness. Parents who are unable to send their children to afterschool programs as a
result of this rule may see costs in the form of childcare expenses and lost wages, while their
children may lose out on the educational and personal opportunities that can come with these
programs. The significant costs of these proposed changes mean that they do not have a “net
benefit” and therefore should not be adopted. 172
b. The Departments fails to consider the costs of its expanded interpretation of permissible
employment discrimination.
The Department proposes expanding the exemption for federally funded faith-based organizations
that currently exists in its regulations, allowing them to discriminate based on employees’ and
applicants’ religious affiliation. The proposed rule suggests that such faith-based organizations
should also be permitted to discriminate based on their “acceptance of or adherence to the religious
tenets of the organization.” For example, under this proposed rule, a faith-based organization can
discriminate against women with children even if they are of the same faith as the organization,
because the employer interprets its religious tenets to require mothers to stay at home with their
children. As previously discussed, employment discrimination can have substantial costs for
individuals, including lost wages and professional opportunities. The Department again fails to
consider the costs to employees of this significant change, and so its regulatory impact analysis
cannot support the proposed rule and has not provided the public with a meaningful opportunity
for comment.
c. The Department failed to follow proper rulemaking procedures.
Several of the provisions of the proposed rule pertaining to Department-funded services and grants
rely on 20 U.S.C. § 6571 as the authority for the Department’s rulemaking, namely proposed 34
C.F.R. §§ 76.52, 76.53, 76.500, 76.684, and 76.784.173 Rules promulgated under 20 U.S.C. § 6571,
however, must follow specific procedures that the Department did not adhere to. First, the
Department must begin by engaging in negotiated rulemaking, and “obtain the advice and
recommendations of representatives of Federal, State, and local administrators, parents, teachers,
171
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principals, other school leaders (including charter school leaders), paraprofessionals, and members
of local school boards and other organizations involved with the implementation and operation of
programs….”174 The Department, however, failed to initiate negotiated rulemaking or follow any
of the requirements related to negotiated rulemaking in the statute. 175
The Department may commence public rulemaking only in certain cases when relying on its
authority under 20 U.S.C. § 6571: when a consensus is not reached in negotiated rulemaking, or
when negotiated rulemaking is determined to be unnecessary. 176 If the Department has made such
a determination for this proposed regulation, it has not provided it to the public or provided any
reasoning for such a determination. The Department has also failed to meet any of the other
conditions required for public rulemaking under this statute. First, the Department must provide
relevant Senate and House committees with the proposed rule at least 15 days in advance of its
publication.177 It must provide Congress with an opportunity to comment on the rule, and it must
include and address all comments submitted by Congress into the public rulemaking record. 178 The
Department has not done so.
Additionally, the Department is required to give the public a comment period of at least 60 days. 179
It may make an exception only in “emergency situations,” in which case it must explicitly
designate the proposed rule as an emergency, provide Congress with an explanation for the
designation during the prior 15-day comment period, and “conduct immediately thereafter regional
meetings to review such proposed regulation before issuing any final regulation.” 180
Finally, the statute authorizes regulations only when those regulations “are necessary to reasonably
ensure that there is compliance with this subchapter,” 181 the purpose of which “is to provide all
children significant opportunity to receive a fair, equitable, and high-quality education, and to
close educational achievement gaps.”182 The Department does not explain how provisions that
erode the rights of beneficiaries receiving Department-funded services—and thus making it less
likely that they have equitable access to education—would serve to ensure compliance with the
subchapter.
VI.

The provisions regarding student organizations are harmful and contrary to law.

The proposed rule would also give special rights to religious student groups by allowing them to
opt out of nondiscrimination requirements broadly applicable to all other student groups. Contrary
to the Department’s claim that the proposed rule would require schools to treat religious and nonreligious student organizations equally, it would in fact prohibit schools from applying the same
policies to religious and non-religious groups and create special exemptions only for religious
student groups.
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Directly contradicting Supreme Court precedent squarely on point, 183 the Department proposes to
prohibit public educational institutions from applying the same viewpoint-neutral requirements to
religious student organization that are applied to non-religious groups. Under the proposed rule, a
public college would not be able to, for example, require that all student organizations abide by
nondiscrimination policies in their membership standards as a condition of recognition, funding,
or other benefits.184 This, however, is precisely the practice that the Supreme Court permitted in
Christian Legal Society v. Martinez.185 By contrast, the Department would demand that the school
give religious student groups a special exemption not available to other groups, permitting them
to be broadly exempted from generally applicable requirements. Under the Department’s proposed
policy, if a religious student club refuses to include women, people of color, or people with
disabilities, a school could not decline to recognize the club or decline to provide it with funding.
Rather than allowing schools to apply their nondiscrimination policies to religious and nonreligious groups equally, the proposed rule creates a new exemption for religious organizations
purporting to permit them, and them alone, to discriminate based on their “membership standards”
and other policies.186 A public educational institution that follows this rule would not conform with
the First Amendment; rather, its policy would constitute discrimination based on viewpoint in a
public forum and therefore not be allowable under Supreme Court precedent. 187
The Department disregards the costs for students, whose tuition may now go to fund student groups
that discriminate against them. It also disregards costs to public universities, who may face
increased litigation, lose prospective students because of the discrimination they must allow on
campus, and be forced to deal with the corrosive impacts of that discrimination on their student
bodies. In addition, the Department has failed to conduct a federalism analysis, as required under
Executive Order 13132 when a federal regulation would “have substantial direct effects on the
States.”188 This regulation would directly prohibit states from applying their nondiscrimination
laws and constitutional protections in the public educational institutions that they fund. For
example, in states whose constitutions prohibit them from discriminating based on sex, a statefunded public university may not engage in sex discrimination and therefore may not be allowed
to fund or recognize a student group that discriminates on that basis. This proposed rule potentially
puts public schools in an untenable position of having to choose between following state law and
following federal law as the Department interprets it. The Department appears to be trying to
preempt state nondiscrimination laws without the required federalism analysis.
VII.

The 30-day comment period is inadequate for meaningful notice and comment.

In addition to violating 20 U.S.C. § 6571, the 30-day period does not provide adequate opportunity
for public notice and comment and so must be extended. The Department’s rule is part of a
coordinated suite of nine regulations, which impact a large number of entities, cover a complex
range of topics and programs, and propose significant changes from the status quo. As the White
House explained in a call announcing these proposed regulations on January 16, the agencies
themselves coordinated for “many months” to publish the proposed rules, describing it as a
complex task. In a highly irregular decision, however, the agencies have provided only 30 days for
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comment on all of these rules. A 30-day comment period for such a large number of complex rules
is wholly inconsistent with the requirements of the APA and applicable executive orders.
There is no basis to deviate downward from the 60-day norm for these proposed rules. The
Department has not identified any exigent circumstances that require such a rushed rulemaking.
Indeed, its own assertions that much of the rule simply codifies the status quo belie any claim that
this unusual process is required. The 60-day comment period provided for a similar proposed rule
by the Department of Housing and Urban Development—which was published on a delayed
schedule and covers fewer topics than the Department of Education’s rule—underscores that a
rushed comment period is not necessary.189
On the contrary, the complexity and wide-ranging impacts of this rule demand at least a 60-day
comment period. The Department’s rule proposes policies impacting all public and private postsecondary institutions and many secondary and elementary schools; current and prospective
Department grantees; beneficiaries and prospective beneficiaries of the Department’s programs
and the families of these beneficiaries and prospective beneficiaries; and current and prospective
employees and students at schools that have been granted a religious exemption by the Department
or may go on to assert one. The rule addresses a wide range of issues—including the faith-based
organizations providing Department-funded services, religious exemptions for schools, First
Amendment and free speech rights, the rights of religious student organizations, and the use of
federal funds related to academic study of religious worship—each impacting different entities and
individuals and drawing on different legal regimes, and each with potentially onerous impacts on
affected parties. The Department also proposes a large number of changes that significantly shift
its long-standing legal interpretations and practices and that disrupt the status quo and the reliance
interests of many entities and individuals. The public, including current and potential recipients of
federal funding and beneficiaries of federally funded programs and activities, need an adequate
opportunity to examine the many changes proposed in this rule to assess the extent to which they
are impacted, analyze the potential costs and benefits for them and others, and submit comments.
In light of the Department’s failure to provide a meaningful cost-benefit analysis, including a
failure to provide any estimates of the scope of the rule’s impact or any evidence to support its
conclusions, the need for stakeholders to undertake an analysis of the rules is all the more essential.
In the absence of any proffered good cause, shortening the usual 60-day period to an “abbreviated
notice and comment” period is clearly inconsistent with the APA’s requirement that the public
have a meaningful opportunity to comment.190
The 30-day comment period is also inconsistent with the norms and requirements laid out by
applicable executive orders. Specifically, Executive Order 13563 directs that “[t]o the extent
feasible and permitted by law, each agency shall afford the public a meaningful opportunity to
comment through the Internet on any proposed regulation, with a comment period that should
generally be at least 60 days.”191 Similarly, Executive Order 12866 directs that “[e]ach agency
should afford the public a meaningful opportunity to comment on any proposed regulation, which
in most cases should include a comment period of not less than 60 days.”192 These expectations
are reflected in the public factsheet on the regulatory timeline provided on Regulations.gov, which
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states: “Generally, agencies will allow 60 days for public comment. Sometimes they provide much
longer periods.”193
The Department has received reasonable requests for an extension, including a January 28, 2020,
letter on behalf of 57 organizations.194 Particularly in light of the complexity and wide-ranging
impact of the rule, the large number of rules accompanying it, and the insufficient analysis
provided by the Department, “[t]he Secretary’s failure to extend [a comment] period pursuant to
the numerous requests to do so [is] arbitrary and capricious.” 195
*

*

*

The proposed rule distorts the text of Title IX and undermines its purpose. Its unwarranted and
sweeping expansion of Title IX’s religious exemption far exceeds what the statute would permit
and compromises Title IX’s protections for many students and school employees. The harms that
it would cost to current and prospective students and employees, to schools, and to society at large
overwhelm any benefits it might have. Additionally, the Department’s proposals to strip
beneficiaries of key protections, expand an exemption permitting employment discrimination by
federal grantees, and create a special exemption for religious student organizations are harmful
and contrary to law. The Department has failed to provide a reasoned analysis supporting these
regulatory rescissions and failed to consider important impacts of its proposed rule, depriving the
public of an adequate opportunity to comment. We therefore urge you to withdraw the proposed
rule. Please contact Emily J. Martin (emartin@nwlc.org) with any questions.
Emily J. Martin
Vice President for Education & Workplace Justice
Ma’ayan Anafi
Counsel
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