
 

 

 

December 12, 2017 

 

Via email 

 

Chairman Lamar Alexander  Ranking Member Patty Murray 

Committee on Health, Education,  Committee on Health, Education, 

Labor and Pensions  Labor and Pensions 

428 Dirksen Senate Office Building  525 Dirksen Senate Office Building 

Washington, DC 20515  Washington, DC 20515 

 

 

Dear Chairman Alexander & Ranking Member Murray: 

 

The National Women’s Law Center has worked for 45 years to advance and protect equality and 

opportunity for women and girls.  From its founding in 1972, the Center has, in particular, 

focused on Title IX and ensuring that no student is denied access to education because of sex 

discrimination. Given the centrality of educational opportunity to the lives and futures of girls 

and women, students of color, LGBTQ students, and undocumented students, the Center strongly 

opposes the confirmation of Kenneth Marcus to be the Department of Education’s Assistant 

Secretary for Civil Rights. 

 

The Assistant Secretary for Civil Rights is responsible for enforcing federal anti-discrimination 

statutes to ensure that all students have equal access to education. Over the last eight years, the 

Office for Civil Rights (OCR) has resolved over 66,000 civil rights cases. OCR’s work is 

especially important given the uptick in hate crimes since the 2016 election, with nearly 40% of 

those incidents occurring in schools.1  

 

Mr. Marcus’s actions and statements both during and after his previous tenure as Assistant 

Secretary for Civil Rights raise very serious concerns about his ability to carry out OCR’s crucial 

function of ensuring equal access to education for all students. For example, it is particularly 

troubling that Mr. Marcus does not recognize OCR’s duty to identify and remedy systemic civil 

rights violations. At his December 5 hearing, he supported Acting Assistant Secretary Candice 

Jackson’s memo instructing OCR employees not to look for systemic civil rights violations 

unless they are specifically alleged in a student’s OCR complaint. Mr. Marcus’s position ignores 

the reality that most students are unaware of or unfamiliar with the factual and legal bases for 

alleging systemic discrimination. Particularly given that Mr. Marcus has also refused to commit 

to preserving the Civil Rights Data Collection and making it publicly available on OCR’s 

website, the vast majority of students will continue to remain unaware of systemic violations 
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within their school districts. In effect, Mr. Marcus has promised, as Senator Elizabeth Warren so 

aptly stated, to do as little as possible to protect as few students as possible. 

 

Mr. Marcus’s public statements and body of work also raise serious concerns about his 

commitment to eradicating sexual harassment and violence in education. At his hearing, Mr. 

Marcus testified that he agreed with the Department’s decision to rescind critical Title IX 

guidance on schools’ responsibility to address sexual assault.2 He also stated his opposition to 

the use of a preponderance of the evidence standard in sexual assault investigations conducted by 

schools—despite the fact that the Department has required that schools utilize the preponderance 

standard in Title IX investigations since at least 1995,3 including during Mr. Marcus’s own 

previous tenure as Assistant Secretary for Civil Rights.4  In addition, Mr. Marcus refused to 

commit to upholding the most basic principles of transparency, such as continuing OCR’s 

practice of publishing a list of its active Title IX investigations on the Department’s website. As 

the #MeToo movement continues to grow and more survivors continue to speak out, students 

need to know that OCR will enforce their Title IX right to be free from sexual harassment and 

violence. But Mr. Marcus has stated that he supports the Department’s decision to roll back 

protections for survivors and to provide special rights to students accused of sexual assault—e.g., 

allowing appeals to be made available only to accused students, tilting the evidentiary standard 

in favor of accused students and against survivors, and removing the 60-day timeframe for 

completing an investigation.5 His support of the Department’s harmful actions demonstrates that 

he is not committed to enforcing Title IX’s prohibition of sexual harassment and violence in 

schools. 

 

Furthermore, Mr. Marcus has consistently demonstrated indifference toward the rights of 

LGBTQ students. As Assistant Secretary for Civil Rights, Mr. Marcus elevated the right of a 

white male student to express “conservative Christian views” about homosexuality over the right 

of LGBTQ students to learn in a non-hostile environment.6 Years later, at a U.S. Commission on 

Civil Rights hearing that addressed LGBTQ bullying, Mr. Marcus was again noticeably silent on 

whether anti-LGBTQ harassment is prohibited by federal law.7 Mr. Marcus’s apparent 

indifference toward LGBTQ rights conflicts with many federal circuit court opinions8 and the 

Department’s own guidance issued in 2001 and 2010,9 which state that Title IX prohibits 

harassment based on gender stereotypes—including stereotypical notions of masculinity and 

femininity and regardless of actual or perceived sexual orientation or gender identity. Mr. 

Marcus’s apparent disregard for LGBTQ rights aligns with the current administration’s 

demonstrated commitment to eroding protections for LGBTQ students, as evidenced by OCR’s 

recent rescission of 2016 guidance protecting transgender students.10 His views indicate that he is 

unsuited to be the lead enforcer of Title IX’s protections for LGBTQ students. 

 

Additionally, while leading OCR in 2004, Mr. Marcus was responsible for sex-segregated 

education regulations that invited schools to create separate-and-unequal programs based on 
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pseudoscientific “preferences” and “belief[s]”11—programs that are likely to violate the 

Constitution’s Equal Protection Clause. These regulations purported to give schools greater 

freedom to offer sex-segregated education despite overwhelming empirical evidence that 

separating students by sex does not improve educational outcomes but does reinforce harmful 

gender stereotypes.12 Since the regulations were issued, sex-segregated education has increased 

sharply in public schools across the country,13 causing a resurgence of appallingly regressive 

gender stereotypes in the classroom.14 Teachers across the country have been instructed, for 

example, to teach boys using basketball, relay races, and asking “what would you do?” but to 

teach girls through fairytale stories, tiaras, and asking “how would you feel?”15 As one parent in 

Mobile, Alabama, reported, “Our kids were basically being taught ideas about gender that come 

from the Dark Ages.”16 The trend became so alarming that the Department issued guidance in 

2014, clarifying that schools cannot rely on “overbroad generalizations” about the ability or 

preferences of either sex in offering sex-segregated programs.17 Mr. Marcus should not be given 

a second opportunity to roll back gender equity by encouraging schools to teach boys and girls 

differently.  

 

The Center is also deeply concerned about Mr. Marcus’s views on discrimination on the basis of 

race, color, and national origin. For example, Mr. Marcus testified at his hearing that he does not 

believe OCR is responsible for protecting undocumented students’ equal access to education. His 

disregard for the civil rights of undocumented students is entirely inconsistent with the Supreme 

Court’s 1982 ruling that schools many not deny “innocent children” access to public education 

based on their (or their parents’) immigration or citizenship status18 and with OCR’s own 2014 

guidance to the same effect.19 As the current administration continues its relentless attacks on 

immigrants, Mr. Marcus’s apathy toward undocumented children is wholly incompatible with 

OCR’s duty to enforce the civil rights of all immigrant students. 

 

Mr. Marcus also opposes the use of affirmative action, a critical tool for remedying the effects of 

historical and present-day discrimination. Like his would-be predecessor, Acting Assistant 

Secretary Candice Jackson, Mr. Marcus believes in the myth of reverse racism,20 asserting that 

actions taken to promote workplace equality in fact “reflect racial prejudice” against white 

people.21 In 2007, as Staff Director for the U.S. Commission on Civil Rights, he issued a report 

recommending that law schools no longer be required to “demonstrate a commitment to 

diversity.”22 In 2012, as president of the Louis D. Brandeis Center for Human Rights Under Law, 

he filed an amicus brief opposing the use of affirmative action in Abigail Fisher’s unsuccessful 

case before the Supreme Court.23 His opposition to affirmative action is unsurprising given his 

openness to the unsubstantiated belief that racial disparities are caused by “cultural dysfunction” 

and “family structure” within the black community.24 Such regressive racial stereotypes have no 

place in the twenty-first century, and certainly not at the head of an agency charged with 

enforcing protections against discrimination. 
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Furthermore, Mr. Marcus has said that he does not believe disparate impact discrimination is 

sufficient on its face to constitute a civil rights violation. Disparate impact discrimination occurs 

if a policy is written and administered in a neutral manner yet nonetheless has a disproportionate 

and unjustified effect on members of a protected class. Disparate impact liability is critical to 

civil rights enforcement because it focuses on addressing structural injustice and implementing 

remedies rather than on proving intent or assigning blame. However, Mr. Marcus believes that 

disparate impact discrimination is simply a way of revealing “hidden discriminatory intent,” 

rather than a standalone form of structural oppression.25 His reasoning suggests that he 

fundamentally misunderstands how neutral policies and practices can “freeze” an oppressive 

status quo, even if no hidden discriminatory intent exists.26 Mr. Marcus’s views on disparate 

impact discrimination are particularly harmful to students of color and female students, given 

that they are often harmed by seemingly neutral policies. As the school-to-prison pipeline 

continues to grow,27 it is vital that Mr. Marcus not be given the authority to ignore disparate 

impact discrimination, or to punish schools for taking proactive measures to avoid such 

discrimination under a mistaken theory of reverse discrimination.28 

 

*** 

 

As the current administration continues its carefully orchestrated attacks on our nation’s civil 

rights,29 it is now more important than ever that the Office for Civil Rights stands firm in 

protecting the civil rights of our 71 million students. Mr. Marcus’s statements and record 

demonstrate that he is unfit to lead an office whose mission is “to ensure equal access to 

education and to promote educational excellence through vigorous enforcement of civil rights in 

our nation’s schools.”30 The Center urges you to reject his nomination to be Assistant Secretary 

for Civil Rights. 

 

Sincerely, 

 

 

 

Fatima Goss Graves 

President and CEO 

 

 

Cc: Committee Members 
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