December 11, 2017

VIA EMAIL

Dear Senator:
On behalf of the National Women’s Law Center (the Center), an organization that has fought to
promote women’s legal rights and protections for nearly 45 years, I write to urge you to oppose
the nomination of Leonard Steven Grasz to the United States Court of Appeals for the Eighth
Circuit.
Mr. Grasz is spectacularly unfit for the federal bench. Mr. Grasz has taken legal positions that
will make it virtually impossible for many who come before him as litigants, especially women
and LGBTQ individuals, to believe that he will give them a fair and impartial hearing.1 In
addition, his statements demonstrate that he lacks both the necessary respect for judicial
precedent, as well as the requisite temperament to serve in a lifetime position on the federal
bench. In fact, Mr. Grasz has been cited as being “gratuitously rude,” as lacking “openmindedness,” and displaying “a certain amount of caginess” when discussing his views, a quality
evident throughout his written responses to the Judiciary Committee’s questions for the
record.2 All of this raises serious doubts about whether Mr. Grasz will treat all litigants coming
before him with respect and impartiality.
As an initial matter, Mr. Grasz has shown that he lacks respect for Supreme Court precedent,
especially with regard to a woman’s constitutional right to abortion. For example, while in the
Attorney General’s office, Mr. Grasz wrote a law review article arguing that Roe v. Wade and
Planned Parenthood v. Casey did not apply to a medically necessary abortion procedure – the
same procedure Mr. Grasz would later argue should be banned in Stenberg v. Carhart.3 Instead,
the article argued, under the precedent of Standing Bear v. Crook, which recognized the
personhood of Native Americans, that fetuses should be considered “persons” once located
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outside the uterus.4 He then compared efforts to establish the personhood of fetuses to efforts
to recognize citizenship rights for emancipated slaves. 5 He also argued that the reasoning in Roe
is consistent with the killing of newborn children. 6 And he flatly stated that “[a]bortion
jurisprudence is, to a significant extent, a word game.” 7 Mr. Grasz’s article disregards clearly
applicable precedent while stretching unrelated precedent beyond where it can be reasonably
interpreted in order to support an ideological antiabortion result. Such disregard for precedent
raises serious questions about whether he might do the same if confirmed to the federal bench,
especially in light of Mr. Grasz’s indication that he continues to stand by the assertions in this
article.8
Mr. Grasz has since attempted to deemphasize the legal positions he took in the article as being
irrelevant and those of merely a commentator because he asserts he would, if confirmed,
follow Supreme Court and Eighth Circuit precedent. However, Mr. Grasz’s strongly worded legal
views are extremely relevant to any future role as a judge on a federal court of appeals, as
precedent can be unclear or fail to fully address the facts or legal questions in a particular case. 9
Extreme Hostility to the Constitutional Right to Abortion. As Deputy Attorney General in the
Nebraska Attorney General’s office, Mr. Grasz used his position to further an antiabortion
agenda for nearly a decade. In multiple briefs, opinions, and other materials, Mr. Grasz argued
against the right to abortion, often deploying extreme antiabortion rhetoric.
In one case, Mr. Grasz co-authored an opinion defending the constitutionality of a type of state
law that would ban a medically necessary abortion procedure. 10 In the opinion, he at one point
compared abortion with animal abuse, alleging that “human fetuses or unborn babies are
literally afforded less legal protection against cruelty, including dismemberment and death,
than stray cats or rodents. It would be a criminal offense to cut off the limbs of a cat or suck the
brains of a living rat merely to kill it.” 11 After the Nebraska legislature passed this type of ban, it
was challenged in court, where Mr. Grasz argued in defense of the abortion procedure ban
before the U.S. District Court for the District of Nebraska and the U.S. Court of Appeals for the
Eighth Circuit.12 The District Court enjoined the law from being enforced, 13 and the Eighth
Circuit affirmed the lower court’s ruling, holding that the abortion ban imposed an undue
burden on a woman’s right to decide to have an abortion. 14 Despite having lost in both courts,
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the State of Nebraska nevertheless asked the Supreme Court to review the case.15 According to
press reports at the time, “[t]he assertion that the Nebraska law [was] aimed not at abortion
but at something else, something close to infanticide, permeate[d] the briefs on the state’s
side.”16 Ultimately, the U.S. Supreme Court found Nebraska’s law to be unconstitutional.17
In another case, Mr. Grasz played a major role in Nebraska’s defense of a state regulation that
restricted state funding for abortion only to circumstances when a woman’s life is in danger,
rather than when a woman’s life is in danger and when she is a survivor of rape or incest as
required under the federal Medicaid rules. When abortion providers sued to ensure that
Nebraska women eligible for Medicaid received abortions in cases of rape, Nebraska ’s defense
of the regulation entailed challenging the federal requirement. Mr. Grasz wrote a brief asking
the Eighth Circuit to overturn its own precedent, which the Eighth Circuit declined to do.18 Mr.
Grasz was counsel of record for the subsequent petition asking the U.S. Supreme Court to
review the case.19
Mr. Grasz also wrote opinions defending state laws prohibiting state grants from going to
organizations that provide abortion-related services 20 and interpreting state law to extend a
state prohibition on public funding for abortion to insurance coverage for selective reduction –
which can be medically necessary for some women experiencing multi-fetal pregnancies.21
Finally, Mr. Grasz actively supports and has held a leadership role in organizations that take
antiabortion positions. For example, Mr. Grasz was a member of the Board of Directors of the
Nebraska Family Alliance, an organization that takes an extreme antiabortion stance until
September 2017 when he was nominated for the judiciary. The Nebraska Family Alliance claims
that “abortion harms women” – a claim that has been medically disproven.22 The group also
asserts that emergency birth control pills are abortifacients, and declares that “evidence shows
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that a growing preborn child possesses many of the physical and physiological characteristics
that will be present at birth and into adulthood.” 23 Mr. Grasz’s decision to affiliate himself with
an organization that has endorsed patently false statements to support its opposition to
reproductive health care raises serious questions about whether he would be able to
impartially decide cases involving reproductive rights. Further, Mr. Grasz’s blanket assertions
that these affiliations are irrelevant, and that he would, if confirmed, follow Supreme Court and
Eighth Circuit Precedent, provides little reassurance in light of Mr. Grasz’s enmeshment with
these organizations.24
Extreme Hostility to LGBTQ Rights. While serving in the Nebraska Attorney General’s office, Mr.
Grasz signed a 1996 opinion finding that Nebraska did not recognize same-sex marriages and
encouraging Nebraska to pass legislation “expressly refusing to recognize same-sex marriages”
in order to avoid the “grave danger” of the Nebraska Supreme Court recognizing the validity of
such marriages validly entered into in other states. 25 In addition, Mr. Grasz represented
Nebraska in an amicus brief urging the Vermont Supreme Court to use the traditional definition
of marriage in Baker v. Vermont,26 and argued in In re Adoption of Luke that state law did not
allow an unmarried lesbian couple to adopt a child. 27
Furthermore, during the City of Omaha Charter Review Convention, Grasz served on a
committee and promoted an amendment to the charter of the city of Omaha that would have
created an exemption for employers to discriminate against LGBTQ individuals under the guise
of religious liberty.28 This raises particular concerns about whether or not he would give
religious preferences precedence over civil and other legal rights, especially those with which
he personally disagrees.
In addition, Mr. Grasz supports organizations that take harmful positions for LGBTQ individuals.
For example, as previously noted, Mr. Grasz was a board member of the Nebraska Family
Alliance, which has vigorously supported “conversion therapy” for young LGBTQ persons and
has argued that state bans on conversion therapy are “a stunning attack on parental rights and
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religious freedom.” 29 The organization also opposed state legislation to prohibit discrimination
in the workplace on the grounds of sexual orientation and gender identity, 30 and has expressed
hostility to the right of transgender students. 31 Mr. Grasz’s strong affiliation with this
organization again raises serious questions about whether he would treat LGBTQ litigants fairly,
and whether he could impartially decide cases in which discrimination or the equal rights of
LGBTQ individuals were at issue.
In sum, Leonard Grasz is not fit for a lifetime position on the federal bench, where his rulings
will affect the lives of women and LGBTQ individuals for generations. Mr. Grasz’s record on
abortion rights and LGBTQ rights demonstrates troubling legal views, and would reasonably
give pause to any litigant seeking to vindicate those rights before him, were he to be confirmed
to the Eighth Circuit. For all the reasons described above, the Center urges you to reject his
nomination. Please feel free to contact me, or Gretchen Borchelt, Vice President of
Reproductive Rights and Health at the Center, at (202) 588-5180, should you have any
questions.
Sincerely,

Fatima Goss Graves
President and CEO
National Women’s Law Center
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