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MYTHBUSTING: TITLE IX AND
SEXUAL ASSAULT

Myth: President Obama invented the idea that Title IX
covers sexual assault.

Fact: Courts have long recognized that Title IX of the 1972
Education Amendment’s prohibition on sex discrimination
requires schools to respond to reports of sexual harassment,
including sexual assault. The Supreme Court has agreed in a
number of cases, starting in 1992 with its opinion in Franklin

v. Gwinnett County Public School! Courts confirmed that this
obligation includes sexual harassment committed by students
by the mid-1990s.2 Any lingering doubts about Title IX’s
application to student-on-student sexual harassment ended
in 1999, when the Supreme Court endorsed this principle.®
The Department of Education had also long told schools they
must respond to sexual assault, including in 1997 and 2001
guidance.* In 2011, the Department of Education released a
letter, known as the “Dear Colleague Letter,” that summarized
and clarified these existing responsibilities.

Myth: Schools do not have the capacity or expertise to
handle these kinds of serious claims.

Fact: Schools have long handled all kinds of disciplinary
violations that threaten their students’ safety. In fact,
universities even handle murder investigations: a criminal trial
can take years, and they need to protect their students before
any conviction that might come down.®> To single out sexual
assault claims for different treatment is discriminatory and
suggests that survivors are less worthy of being believed.

Myth: Sexual violence is uncommon in schools.

Fact: We wish this myth were true. Unfortunately, studies
have repeatedly shown that a disturbingly high proportion
of students are sexually assaulted. A 2016 survey by the
U.S. Department of Justice found that 24% of transgender
and gender nonconforming students, 23% of cisgender
female students, and 6% of cisgender male students report
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experiencing sexual misconduct during their time in college.®
When 27 top universities surveyed their student bodies, a fifth
of women reported that they had been sexually victimized.”
And the problem starts well before college. A recent national
survey by NWLC found that one in five girls ages 14-18 has
been kissed or touched without her consent.® Lesbian, gay,
bisexual, and transgender girls report these forms of sexual
assault at even higher rates, as do Latina, Black, and Native
American girls.®

While statistics are helpful to understand the scope of the
problem, at the end of the day, one is too many.

Myth: The Dear Colleague Letter (“DCL”) required
schools to use an unusually low standard of evidence.

Fact: The DCL simply made clear what the Department

of Education had long required: schools must use the
“preponderance of the evidence” (“POE”) standard in
investigations of sexual harassment, including sexual violence.
That means the school must find in favor of the complaining
student if most of the evidence supports such a finding.. While
some schools pretended to be surprised, the Department had
required POE since at least 1995, throughout both Democratic
and Republican presidencies.

Despite what news media sometimes report, POE is the
standard favored by schools for all disciplinary hearings. Even
before the DCL, most schools that identified a standard of
evidence used POE® And student conduct professionals
have long endorsed using the preponderance standard for all
student misconduct, including sexual assault, and continue to
do so

Preponderance of the evidence is also the standard used in
almost all civil trials - that is, court proceedings where the
possible consequences do not include incarceration. That
means if a rape victim sues his or her assailant in court, the
court will use the POE standard, whether or not a prosecutor
is also pursuing criminal charges.

Resolving sexual harassment reports using the POE standard
is necessary to assure fairness and equality. Only that standard
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places both parties on a level playing field, acknowledging
that both students’ educations are equally important and
that both sides are equally credible.” A standard that equally
values both parties is particularly necessary in the case of
disciplinary proceedings that implicate students’ civil rights
- rights that demand universities protect and value those
students systemically unprotected and undervalued, those
historically excluded from education and public life.

By contrast, a heightened standard of evidence prioritizes
accused students over alleged victims and creates too much
room for the very biases, including credibility-robbing rape
myths, that Title IX is intended to address.® A higher standard,
such as “clear and convincing,” would do the most harm to
the students whose credibility is most likely to be doubted,
including and especially LGBT people and women of color
A clear and convincing standard would render findings of
responsibility much, much less likely, especially where the
university is uniquely invested in protecting an accused
student like a varsity athlete or child of alumni. Without a
doubt, complainants would be less likely to come forward.

Myth: The Dear Colleague Letter and Title IX require
schools to violate the due process rights of accused
students.

Fact: All student parties to a disciplinary proceeding,
regardless of the issues involved, must be treated fairly.
Some courts have found that schools have mistreated
students accused of disciplinary violations, including sexual
misconduct. However, none of these violations were because
of Title IX™® - and in many cases schools’ actions violated the
civil rights law. The answer is not to undermine Title IX but to
enforce it.

Central to the letter and spirit of Title IX is the need to value
the educations of both student victims and students accused
of sexual misconduct. Agency regulations,”® guidance,” and
enforcement™ make clear that both parties are entitled to a
fair and transparent disciplinary process that treats the two
sides equally. Any right or opportunity provided to one party
must be provided to the other!® Thanks to specific procedural
protections required by Title IX and emphasized by the DCL,
students accused of sexual violence have greater protections
than classmates accused of other disciplinary infractions such
as simple assault.?° Importantly, the Supreme Court has noted
that school disciplinary processes need not and should not
look like criminal trials to be fair.?

Myth: Recent Department of Education guidance
documents and enforcement agreements set up

a new standard that would allow a student to be

punished for asking someone on a date or giving
someone a valentine.
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Fact: In order for sexual harassment to rise to the level of

a “hostile environment”—which would require a college to
take steps calculated to stop the harassment—it must be
“unwelcome conduct of a sexual nature” that is “severe”

or “pervasive” enough to “deprive a student of her access

to education.”?? Certainly a valentine or asking someone

out on a date would not rise to this standard. These legal
interpretations, which the Department of Education
consistently relies on in its guidance documents and
resolutions, have been used by the Department for decades.?®

Myth: Department of Education guidance stifles
students’ right to free speech.

Fact: Sexual assault and harassment are not protected
speech.?* But even if a student were to claim that they were,
the expression must rise to the level of unwelcome sexual
conduct that is “severe” or “pervasive” in order to constitute
a hostile environment.?®* That high standard excludes the free
exchange of ideas so important to campus communities.
Accordingly, federal courts have held that policies narrowly
tailored to address harassment or prevent similar disruptions
in the classroom are consistent with the First Amendment in
both secondary?® and post-secondary institutions.?”

Myth: Survivors would all be better off if they just
reported to the police.

Fact: Currently, survivors can choose whether and how to
report to the police—and some do choose to involve law
enforcement. However, there are many reasons a survivor
may choose to do otherwise.

For starters, prosecutors rarely bring charges and juries rarely
convict in rape cases.?® Some survivors may decide that
being involved in a criminal trial is not worth the emotional
and educational toll given the low chance of a conviction.
Plus, most survivors know their assailants, and may fear
retaliation or may not necessarily want to see their assailants
go to prison. Among some communities of color and LGBTQ
communities, there is a deep mistrust of law enforcement
stemming from a history of police violence and harassment
and officers’ frequent skepticism of rape survivors.
International or undocumented students may fear that being
involved in a criminal investigation could jeopardize their
visa status or expose them or their families to threats of
deportation.

It’s not surprising, then, that in a March 2015 survey
conducted by Know Your IX and the National Alliance to End
Sexual Violence, 88% of survivors said that if schools were
forced to report sexual assaults to the police against the
victim’s wishes, fewer students would report incidents to their
schools.?®
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