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Thank you for the opportunity to submit this testimony on behalf of the National Women’s
Law Center. The National Women’s Law Center has been working since 1972 to secure and defend
women’s legal rights, and to help women and families achieve economic security. More than 68
percent of women over the age of 16 in the District of Columbia are in the labor force.' Equal pay is
a vital concern for the District’s working families, who increasingly depend on women’s wages to
achieve economic security. Yet, pay discrimination remains a persistent barrier to women’s
economic success in the District, particularly for women of color, who face some of the largest
wage gaps in the country.

With the enactment of the Wage Transparency Act of 20142 and the Fair Shot Minimum
Wage Amendment Act of 2016, the District of Columbia has emerged as a leader in expanding and
securing equal pay for women and people of color. By prohibiting employers from demanding job
applicants’ salary history information, the Fair Wage Amendment Act of 2016 would put an end to
an unnecessary business practice that allows pay discrimination to follow individuals from job to
job and that perpetuates gender and racial wage gaps in the District of Columbia. This bill will bring
the District of Columbia another important step closer to achieving equal pay.

I. Women in the District of Columbia Continue to Face a Substantial Wage Gap

When comparing women of all races to men of all races, women in the District of Columbia
typically make 86 cents for every dollar made by men.* African American women in the District
make only 55.6 cents for every dollar made by white, non-Hispanic men—placing the District
second only to Louisiana for the worst wage gap for African American women in the nation.” And
the gap is even larger for the District’s Latinas, who make only 50.4 cents for every dollar made by
white, non-Hispanic men.°

The 14 cent wage gap that women overall face in the District, while smaller than the 20 cent
national average, still significantly diminishes their earning power. In 2015, women’s median
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earnings in the District of Columbia were only $62,191, in comparison to median earnings for men
of $72,230." That is a difference of a whopping $10,039 annually.® Put another way, that is equal to
about seven months of rent and utilities or about two years of health care contributions.® For African
American women in the District, the race and gender wage gap compared to white, non-Hispanic
men translates to an annual loss of $39,880, and $44,543 per year for Latinas.'°

The wage gap affects women as soon as they enter the labor force, expands over time, and
leaves older women with a gap in retirement income. Over the course of a 40-year career, a woman
who works full time, year round in the District, typically loses $401,560 to the wage gap.* A
woman would have to work nearly six years longer to make up this gap.** When we look
specifically at African American women and Latinas in the District, losses to the wage gap amount
to over $1.5 million over a 40-year career.*®

Closing the wage gap would help lift women and children in the District out of poverty.
Over 16 percent of women in the District live in poverty, with higher rates for some women of
color, including a 23.9 percent rate for African American women.** Moreover, 15 percent of
working mothers of very young children in the District work in low-wage occupations.* Closing
the wage gap in the District of Columbia is thus not only fair, it is urgently needed.

Il. Women Continue to Face Significant Barriers to Achieving Equal Pay

A. Employers Continue to Discriminate Against Women in Setting Their Pay

The Equal Pay Act was passed by Congress more than 50 years ago and the District of
Columbia’s Human Rights Act® has banned discrimination in compensation for nearly 40 years.
These laws were intended to eradicate the practice of paying women less for the same jobs as men.
But although pay discrimination is less overt today than it was when those laws were passed, it
continues to flourish. Indeed, women still confront many of the same biases that led critics of the
Equal Pay Act to suggest that women should receive lower salaries because they are intrinsically
worth less.

The stereotype that families do not rely on women’s income and that women do not need
higher pay often underlies employer decisions to pay men more than women and to offer career-
track, family-supporting jobs to men only.}” The testimony from Wal-Mart v. Dukes, in which
women sued the retailer for discrimination in pay and promotions, illustrates this point. Women
testified that managers in Wal-Mart stores around the country explained pay differences by saying,
for example, that men ““are working as the heads of their households, while women are just working
“for the sake of working” and to earn extra money."® The reality is that women’s income is critical
to families” economic security, but unequal pay means that women are taking home less than their
fair share.

Women with caregiving responsibilities—and mothers in particular—also face persistent
discrimination in the workplace, which leads to lower wages. Working mothers still face



discrimination based on gender stereotypes about mothers’ competence and commitment at work. A
2007 study found that when comparing equally qualified women candidates, women who were
mothers were recommended for significantly lower starting salaries, perceived as less competent,
and less likely to be recommended for hire than non-mothers.'® The effects for fathers in the study
were just the opposite—fathers were recommended for significantly higher pay and were perceived
as more committed to their jobs than non-fathers.?® It is thus not surprising that, in 2015, mothers
who worked full time, year round in the District typically made only 71 cents for every dollar paid
to fathers.?* Such caregiver discrimination disproportionately affects women, and in particular
women of color, who are more likely to be employed while raising young children or caring for
other individuals, and more likely to be the sole source of income for their families.??

B. Women Continue to Face Barriers to Entering Higher-Paying, Nontraditional Jobs
and Are Concentrated in Lower-Wage Jobs

Although the days of separate job ads for male and female workers are gone, women remain
sorely underrepresented in many higher-wage fields that are historically nontraditional for their
gender. Of the 25 detailed occupations with the highest median annual earnings for full-time
workers, only five are majority female.” In contrast, three of the highest-wage occupations are
over 90 percent male.?* These occupations all have median annual earnings for full-time workers
above $83,400 for someone who works year-round.?

All too often, wages in occupations that are made up predominantly of women — “pink
collar” occupations such as child care workers, family caregivers, or servers — pay low wages®®
simply because women are the majority of workers in the occupation.?” One study that used the
share of women in an occupation to predict wages in that job a decade later found that “women’s
occupations” — those that were two-thirds or more female — had wages that were 6 percent to 10
percent lower a decade later than “mixed occupations.”?®

Not only do women face significant barriers to entering higher-wage, nontraditional jobs,
they continue to be overrepresented in low-paying jobs. Four out of ten women work in female-
dominated occupations,”® and nearly two-thirds of workers earning the lowest wages are women.*
In 2011, half of working women were clustered in 28 out of 534 possible job categories, and the
vast majority of these 28 job categories were low paying.**

In the District of Columbia, women make up more than 56 percent of the low-wage
workforce, as compared to more than 50 percent of the workforce overall. ** And more than half of
the lowest-paid workers in the District — those earning the minimum wage or less — are women.*
Nationally, women make up two-thirds of workers paid $10.50 an hour or less and nearly half of
these workers are women of color.** And most women paid the minimum wage are not being
supported by a spouse’s income.®



I11. Asking for a Job Applicant's Salary History Perpetuates Gender and Racial Wage Gaps

When employers rely on job applicants’ prior salary in hiring or in setting pay, pay
disparities or discrimination from past employment are perpetuated throughout applicants’ careers
and qualified applicants are blocked from much-needed employment opportunities. This common
practice can hurt all job applicants, but is especially detrimental to women and people of color who
face conscious and unconscious bias in the job application and negotiation process and are more
likely to be working in lower-paying jobs.

For example, if a job applicant’s prior employer discriminated against her in setting her pay
or the applicant previously worked in a female-dominated profession where pay is lower precisely
because women do the jobs and “women's work” is devalued, and the new employer sets her pay
based on that prior job's salary, the pay discrimination that applicant faced in her previous job will
follow her, depressing her new wages.

Job applicants who reduced their hours or left their prior job for several years to care for
children or other family members are also penalized when employers set compensation based on
their prior salaries which are not reflective of existing labor market conditions or the applicants'
current qualifications. This penalty contributes to the gender wage gap because it falls especially
heavily on women, and particularly women of color, who continue to shoulder the majority of
caregiving responsibilities while at the same time serving as primary breadwinners in 41 percent of
families with children, and co-breadwinners in another 22 percent of these families.*

Asking for salary history in the hiring process only compounds the negotiation
disadvantages and past biases that women and people of color experience. For example, research
has documented that women who negotiate their salaries are already at a disadvantage because they
are perceived as greedy, demanding, not nice, and less desirable candidates, leading to lower
starting pay.>” When a new employer requests a candidate’s prior salary information, they are likely
to anchor salary negotiations around the prior salary, with only small room for adjustment,® thereby
further entrenching, even if unwittingly, the effect of bias in her new salary. Importantly, this
reliance on salary history not only disadvantages women and people of color in negotiation and
setting pay, it also negatively impacts subsequent raises, bonuses, and promotions that are tied to
the employee’s initial salary. Over time, those lower salaries add up to huge losses that affect an
employee's and her family's financial well-being and ultimately her retirement.

Using salary history information to screen out job applicants also exacerbates past biases
and pay disparities leaving a discriminatory impact on the composition of the workforce. Some
employers automatically disqualify or compare applicants based on the assumption that an applicant
with a lower salary is of lower quality than an applicant with a higher salary.*® But when women
and people of color experience, on average, lower wages compared to white, non-Hispanic men,
relying on salary history in this way serves to perpetuate the underrepresentation of women and
people of color in many workplaces and positions.



Even when pay has not been affected by discrimination, employers who use salary history to
screen applicants unfairly block many qualified applicants from much-needed employment
opportunities. For example, an individual who is laid off late in his or her career, or leaves the
workforce temporarily to care for him or herself or a loved one, might have difficulty finding a new
comparable job and need to accept a lower-paying job to make ends meet. But employers who
screen out job applicants whose salary exceeds a certain amount on the assumption that those
applicants would not actually accept the job if offered, unfairly block applicants’ efforts to achieve
economic security. Likewise, employers who screen out job applicants with salaries below a certain
threshold unfairly penalize individuals who take a lower paying job due to a tight market, the
bankruptcy of a prior employer, or to work in the public sector.*°

IV. The Fair Wage Amendment Act of 2016 Would Play an Important Role in Closing
Persistent Gender and Racial Wage Gaps

The Fair Wage Amendment Act of 2016 would help break the cycle of wage discrimination
and close the wage gap in the District of Columbia. Under the Act, an employer is prohibited from
screening out applicants whose prior salaries do not meet minimum or maximum criteria. An
employer also cannot ask for a job applicant's prior salary as a condition of that applicant being
interviewed or as a condition of that candidate being considered for an offer of employment. These
provisions will help ensure that job applicants are evaluated and compensated based on their skills
for the jobs to which they have applied, not their gender or race or their apparent value to a prior
employer. In other words, the Act ensures that employers pay employees for their new job, not their
old one.

Importantly, the Act would also bar employers from going around a job applicant and
seeking the applicant's prior salary from the applicant's previous employer. However, the Act does
explicitly permit an employer to seek such information from a job applicant's present or prior
employer if the employer has already made an offer of employment to the job applicant with a
corresponding offer of compensation; the job applicant has provided written authorization for the
employer to seek such information; and the employer is only seeking the information for the sole
purpose of confirming the prior salary information already volunteered by the job applicant.

While under the Act, a job applicant would still be allowed to voluntarily disclose her prior
salary to the prospective employer, the bill will ensure that she will not be screened out of a job
opportunity or condemned to depressed wages due to gender and racial inequalities or factors
unrelated to an applicant's fit for the job.

V. Requesting Salary History Information Is Not a Fair, Necessary, or Good Business Practice

The Fair Wage Amendment Act of 2016 would not only benefit working people in the
District of Columbia, it would put an end to a business practice that, while common, is neither
necessary nor good for employers' bottom line. Companies like Google have foregone the practice
of relying on salary history, opting instead to “figure out what the job is worth, not the person."*



Although employers may like to obtain as much information as possible in the hiring process, a job
applicant's prior salary does not determine a job’s market value. Many companies keep detailed
information about pay ranges for a large variety of jobs in a variety of geographic regions** and
even more companies are now able to access such market information through websites like
Glassdoor and PayScale. And most large corporations already have set ranges for a job's pay.**Nor
does past salary demonstrate a job applicant's worth. As discussed above, it can often be misleading.
Employers are better served by evaluating job applicants' experience, skills, accomplishments, track
record, and the responsibilities they will be assuming to determine their value.** Moreover, when
employees are paid fairly, research shows that their morale and retention improves and they tend to
be more focused, dedicated, and productive, helping the employer’s bottom line.*®

In addition, the discriminatory impact of screening out job applicants based on their prior
salary reduces the pool of diverse talent available to an employer directly undermining employer
efforts to diversify their workforce. But a diverse workforce and equitable employment practices
can confer a wide array of benefits on a company, including decreased risk of liability, access to the
best talent, increased employee satisfaction and productivity, increased innovation, an expanded
consumer base, and stronger financial performance.*®

V1. By passing the Fair Wage Amendment Act, the District of Columbia Would Join a Growing
Chorus of States Seeking to Ban the Salary History Question

By passing the Fair Wage Amendment Act of 2016, the District of Columbia would join the
federal government and a growing chorus of states and localities that are seeking to end employers'
unnecessary and harmful reliance on job applicants’ salary history in hiring and setting pay.

In 2015, the federal Office of Personnel Management issued a new policy discouraging
government agencies from considering candidates’ prior salary in setting their pay. The policy
memo explained that “[r]eliance on existing salary to set pay could potentially adversely affect a
candidate who is returning to the workplace after having taken extended time off from his or her
career or for whom an existing rate of pay is not reflective of the candidate’s current qualifications
or existing labor market conditions.”*’

In August of 2016, the Massachusetts legislature unanimously passed, and Governor Charlie
Baker signed into law, an equal pay bill that, among other provisions, bans employers from seeking
a job applicant's prior salary history before extending a job offer.*® The Massachusetts' bill was
enacted not only with strong bipartisan support, but with the support of many in the Massachusetts'
business community, including the Greater Boston Chamber of Commerce, and the Marlborough
and Metrowest Chambers of Commerce.*

Since the passage of the Massachusetts' law, there has been a groundswell of support for
bringing an end to employer reliance on prior salary information. In September, California amended
its equal pay act to state that “prior salary cannot, by itself, justify any disparity in compensation.”5°
And just this month, in New York City, Mayor Bill de Blasio signed an Executive Order blocking



city agencies from asking about an applicant’s previous compensation before extending a job
offer.> At the National Women's Law Center, we have been contacted by state legislators and
advocates from across the country, including Illinois, Maryland, and New Jersey, who are interested
in pursuing legislation banning the salary history question in their upcoming legislative sessions.
And at the federal level, the District of Columbia’s own Delegate, Eleanor Holmes Norton,
introduced legislation in September that would prohibit employers from screening job applicants
based on their prior salary or requesting job applicants’ prior salary information.>

VII.  Minor Modifications to the Fair Wage Amendments Act Would Further Strengthen Its
Protections

The Fair Wage Amendment Act of 2016 could be strengthened by making a few minor
modifications. As currently drafted, employers who violate the law are only subject to a civil fine
assessed by the Mayor. Although a job applicant may suffer real harm by being screened out of a
job opportunity or paid depressed wages due to an employer’s reliance on her prior salary, the Act
does not provide a mechanism for a victim to file a complaint or be compensated for her damages.
Amending the Act to provide for a private right of action and damages will ensure that victims are
made whole and employers are adequately deterred from violating the law.

Moreover, it is important that the Fair Wage Amendment Act not stand alone as a solution to
discriminatory wage gaps, but be part of a comprehensive effort to strengthen the District’s equal
pay protections. While banning employer reliance on salary history is an important step towards
closing the wage gap, it is also necessary to close several loopholes and gaps in the District’s
current equal pay laws. The Equal Pay Amendment Act of 2016 that was introduced at the
beginning of this year proposes several important fixes, including requiring employers to pay an
equal wage for “substantially similar work,” not just the exact same job; requiring employers to
demonstrate that unequal wages are the result of differences in bona fide factors such as education,
training, or experience and that those factors advance a legitimate business purpose; requiring
employers to maintain records of the wages paid to employees; and renewing the statute of
limitations each time a discriminatory paycheck is issued. Importantly, the Equal Pay Amendments
Act also provides that, by itself, an individual's prior salary cannot justify a pay differential. This
limitation would make clear that the employer could not use prior salary as a defense to an equal
pay claim.

All of these provisions play an important role in closing the wage gap, but none is sufficient
in and of itself. It is therefore crucial that the Fair Wage Amendment Act and the Equal Pay
Amendments Act be supported together.

VIIl. Conclusion

While stopping employers from asking about salary history won't completely close the wage
gap, it's a huge step in the right direction. And since the wage gap has barely budged in more than a
decade, we need to take action now. We urge the members of this Committee to once again stand up



for working people in the District of Columbia by supporting the Fair Wage Amendment Act of
2016.
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