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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

 

 

GRANT NEAL 

 

Plaintiff, 

 

vs. 

 

COLORADO STATE UNIVERSITY-

PUEBLO et al. 

 

 

Defendants. 

CASE NO.: 1:16-CV-00873-RM-CBS 

 

 

 

 

 

MOTION OF AMICI CURIAE EQUAL RIGHTS ADVOCATES ET AL. FOR LEAVE 

FOR FILE AMICUS BRIEF IN SUPPORT OF DEFENDANTS UNITED STATES 

DEPARTMENT OF EDUCATION, UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS, JOHN B. KING, JR., CATHERINE LHAMON, AND 

UNITED STATES OF AMERICA’S MOTION TO DISMISS 
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MOTION FOR LEAVE TO FILE AMICUS BRIEF 

 

 Equal Rights Advocates, the National Women’s Law Center, the California Women’s 

Law Center, the Southwest Women’s Law Center, the Maryland Coalition Against Sexual 

Assault, Legal Voice, Atlanta Women for Equality, Women’s Law Project, the National Alliance 

to End Sexual Violence, The Legal Aid Society-Employment Law Center, Gender Justice, 

Equity Legal, and Champion Women (collectively, “Amici”) submit this motion for leave to file 

the amicus brief attached hereto as Exhibit A in support of the Motion to Dismiss filed on July 

12, 2016 by the U.S. Department of Education, the Department’s Office for Civil Rights, John B. 

King, Jr., Secretary of Education, Catherine Lhamon, Assistant Secretary for Civil Rights, and 

the United States of America (“Federal Defendants”).  ECF No. 31. 

INTRODUCTION 

 Whether to permit amicus participation is in the district court’s discretion.  E.g., 

Bayshore Ford Truck Sales, Inc., 471 F.3d 1233, 1249 n.34 (11
th

 Cir. 2006); Jin v. Ministry of 

State Security, 557 F.Supp. 2d 131, 136 (D.D.C. 2008).
1
  An amicus brief may assist the court 

“by making suggestions to the court, by providing supplementary assistance to existing counsel, 

and by insuring a complete and plenary presentation of difficult issues so that the court may 

reach a proper decision.” Newark Branch, N.A.A.C.P. v. Town of Harrison, N.J., 940 F.2d 792, 

808 (3d Cir. 1991).   

Amici are organizations and individuals from throughout the United States who advocate 

on behalf of sexual assault survivors and have special expertise regarding both the impact of 
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campus sexual assault on student victims and the range of institutional responses to reports of 

sexual assault across the country.  Amici are therefore well-positioned to assist the Court in 

deciding whether Plaintiff Grant Neal’s challenge to the validity of the Department of 

Education’s Office for Civil Rights’ April 4, 2011 Dear Colleague Letter (“DCL”), which 

addresses colleges’ obligations under Title IX and its implementing regulations with respect to 

sexual violence, should be dismissed under Fed. Rule Civ. Proc. Rule 12(b)(6).  Amici’s 

proposed brief provides the court with supplementary analysis of an issue not briefed by the 

Federal Defendants: whether Plaintiff’s First Amended Complaint (“FAC”) alleges sufficient 

facts to establish that the DCL is a legislative rule and was required to undergo notice and 

comment rulemaking under the Administrative Procedure Act.   

ARGUMENT 

 The Court should exercise its discretion to permit the participation of amici. The 

proposed amicus brief is not duplicative of the standing arguments raised by the Federal 

Defendants in their Motion to Dismiss or of any of the arguments set forth in the Motion to 

Dismiss filed by Colorado State University-Pueblo, the Board of Governors of the Colorado 

University System, Roosevelt Wilson, Jennifer DeLuna, Lesley DiMare, Kaitlyn Blakey, and 

Marie Humphrey.  ECF No. 27.  Even if Plaintiff can establish that he has standing to pursue his 

APA claim against the federal defendants, the Court can and should dismiss that claim because 

Plaintiff’s allegations do not establish that notice and comment rulemaking was required.  

Amici have unique information and perspective regarding campus sexual assault and 

related disciplinary proceedings.  Jin, 557 F.Supp. 2d at 137 (permission to participate as an 

amicus should be granted where the amicus has unique information or perspective that can help 
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the court).  The proposed brief will aid the Court by providing the historical context of the DCL 

and situating it within the larger Title IX enforcement framework.  The proposed brief will 

further aid the Court by analyzing relevant case law setting forth the differences between 

legislative and interpretive rules, and applying those principles to the DCL.  Finally, the 

proposed brief will aid the Court by distinguishing between the allegations in the FAC that are 

relevant to the DCL’s procedural validity from those directed to its substantive validity, which is 

not the subject of Plaintiff’s APA claim.   

CONCLUSION 

 For the foregoing reasons, the Court should grant the Motion of Amici Curiae Equal 

Rights Advocates et al. for Leave to File Amicus Brief in Support of the Federal Defendants’ 

Motion to Dismiss, and deem Exhibit A filed.   

Dated:  July 19, 2016. Respectfully submitted, 

  
 

By:   /s/ Rebecca Peterson-Fisher 

Rebecca Peterson-Fisher, Esq. 

Equal Rights Advocates 

1170 Market Street, Suite 700 

San Francisco, CA 94102 

Telephone: (415) 575-2386 

Facsimile: (415) 621-6744 

Email: rpetersonfisher@equalrights.org 
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CERTIFICATE OF SERVICE 
 

I certify that on July 19, 2016, I filed the foregoing document with the Clerk of Court 

using the CM/ECF system, which will send notification of such filing to counsel for all parties, 

including the following:   

 

Michael J. Mirabella, Esq.   Andrew T. Miltenberg, Esq. 

450 E. 17
th

 Avenue, Suite 400  Tara J. Davis, Esq. 

Denver, CO 80203    Jeffrey Berkowitz, Esq. 

mmirabella@mbellalaw.com   363 7
th

 Avenue, Fifth Floor 

New York, NY 10001 

amiltenberg@mmllplaw.com 

tdavis@mmplaw.com 

jberkowitz@mmlplaw.com 

 

Matthew J. Berns 

United States Department of Justice 

Civil Division, Federal Programs Branch 

20 Massachusetts Avenue, NW 

Washington, D.C. 20530 

Matthew.j.berns@usdoj.gov 

 

 

Amy Colony 

Allison Ailer 

Lauren Becker 

Jacquelynn Rich Fredericks 

Office of the Colorado Attorney General 

1300 Broadway, 10
th

 Floor, Denver, CO 80203 

Amy.colony@coag.gov 

Alison.ailer@coag.gov 

Lauren.becker@coag.gov 

Jacquelynn.richfredericks@coag.gov 

       

  /s/ Rebecca Peterson-Fisher 

Rebecca Peterson-Fisher, Esq. 

Equal Rights Advocates 

1170 Market Street, Suite 700 

San Francisco, CA 94102 

Telephone: (415) 575-2386 

Facsimile: (415) 621-6744 

Email: rpetersonfisher@equalrights.org 
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EXHIBIT 1
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STATEMENTS OF INTEREST OF AMICI 

 

Equal Rights Advocates 

Equal Rights Advocates is a national women’s rights organization whose mission is to protect 

and secure equal rights and economic opportunities for women and girls through litigation and 

advocacy.  In service of its mission, ERA litigates class actions and other high-impact cases on 

issues of gender discrimination in employment and education.  In particular, ERA has a long 

history of pursuing equality and justice for women and girls under Title IX, including work in 

Doe v. Petaluma City School District, the nation’s first federal court case to recognize that peer 

(student-to-student) sexual harassment is actionable under Title IX, and, more recently, 

Mansourian v. UC Regents and Brust v. UC Regents, each of which presented issues regarding 

the intersection of Title IX and § 1983 similar to that presented in the case at bar.  ERA also 

provides advice and counseling to hundreds of individuals each year through a telephone advice 

and counseling hotline, and has participated as amicus curiae in scores of state and federal cases 

involving the interpretation and application of procedural and substantive laws affecting the 

ability of women and girls to obtain and enforce their equal rights under the law. 

 

National Women’s Law Center 

For over 40 years, the National Women’s Law Center (NWLC) has fought to promote equality 

and opportunity for women and families, championing policies and laws that help women and 

girls achieve their potential at every stage of their lives — at school, at work, at home, and in 

retirement.  NWLC works to secure equal opportunity in education, which includes not only the 
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right to an educational environment that is free from all forms of discrimination and harassment, 

but also access to effective means of enforcing that right and remedying such conduct. NWLC 

has played a leading role in the passage and enforcement of federal civil rights laws and in 

numerous amicus briefs involving sex and race discrimination in education before the United 

States Supreme Court, federal courts of appeals, and state courts. 

 

California Women’s Law Center 

California Women’s Law Center (CWLC) is a non-profit organization that strives to break down 

barriers and advance the potential of women and girls through transformative litigation, policy 

advocacy, and education.  CWLC undertakes a variety of projects in areas impacting women's 

rights, including gender discrimination, reproductive justice, women's health, and violence 

against women.  CWLC closely monitors legislation and federal guidelines regarding colleges' 

responses to sexual assault on campus.  Our website provides information regarding state and 

federal legislation and executive guidelines concerning sexual assault, as well as student and 

advocacy resources.  As a result, CWLC is well-versed in the federal laws and guidelines 

governing the investigation and resolution of sexual assault claims on college campuses. 

 

Southwest Women’s Law Center 

The Southwest Women’s Law Center (SWLC) is a 501(c)(3) nonprofit organization founded in 

2005 to fill a critical gap in legal representation and systemic advocacy on behalf of women in 

New Mexico.  SWLC advocates for policies and systematic changes that provide women with 

the opportunity to achieve their full economic and personal potential while working to eliminate 

gender bias and multiple obstacles that confront women based on gender, class, race, disability, 



4 

 

age, and/or immigration status.  SWLC has built extensive collaborations with legal service 

providers, community advocates, social service organizations and policymakers to address legal 

issues affecting women specifically focusing on strong policies that protect women against 

sexual violence on college campuses. 

  

Maryland Coalition Against Sexual Assault 

The Maryland Coalition Against Sexual Assault (MCASA) is the statewide collective voice 

advocating for accessible, compassionate care for survivors of sexual assault and abuse, and 

accountability for all offenders.  Established in 1982 as a private, not-for-profit 501(c)(3) 

organization, MCASA works closely with local, state, and national organizations to address 

issues of sexual violence in Maryland. It is a membership organization that includes the state’s 

seventeen rape crisis centers, health care personnel, attorneys, law enforcement, other allied 

professionals, concerned individuals, survivors of sexual violence and their loved ones.  MCASA 

includes the Sexual Assault Legal Institute (SALI), which provides direct legal services for 

sexual assault and abuse survivors, including representation of sexual assault survivors in college 

disciplinary proceedings.  MCASA and SALI provide training for colleges across the state 

regarding preventing and responding to sexual assault, and have helped pass state legislation 

improving college policies regarding sexual misconduct.  

Legal Voice 

Legal Voice is a regional non-profit public interest organization that works to advance the legal 

rights of all women and girls in the Pacific Northwest.  Since its founding in 1978 (as the 

Northwest Women’s Law Center), Legal Voice has engaged in impact litigation, legislative 
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advocacy, education about legal rights.  Legal Voice’s work includes advancing gender equity in 

education, including addressing campus sexual violence, bullying, and discrimination in 

athletics.  In addition, Legal Voice has long advocated on behalf of sexual assault survivors 

before courts and state legislatures.  As a regional expert on gender discrimination and gender-

based violence, Legal Voice has participated as counsel and as amicus curiae in numerous cases 

involving gender equity in education throughout the Northwest and the country. 

 

Atlanta Women for Equality 

Atlanta Women for Equality is a nonprofit organization dedicated to providing free legal 

advocacy to women and girls facing sex discrimination in the workplace or school and to helping 

our community build employment and educational environments according to true standards of 

equity. Our central goal is to use the law to empower those who are denied educational and 

employment opportunities due to gender bias, and, through our Campus Advocacy program, we 

provide legal assistance, support, and education sessions concerning sexual violence and sexual 

harassment at Georgia’s post-secondary education institutions. 

 

Women’s Law Project 

The Women’s Law Project (WLP) is a nonprofit public interest law firm with offices in 

Philadelphia and Pittsburgh, Pennsylvania. The WLP’s mission is to create a more just and 

equitable society by advancing the rights and status of women throughout their lives. To meet 

these goals, the WLP engages in high impact litigation, policy advocacy, public education, and 

individual counseling. WLP is committed to ending violence against women and children and to 

safeguarding the legal rights of women and children who experience sexual abuse, including 
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within our schools. To this end, WLP provides counseling to victims of violence through its 

telephone counseling service, engages in public policy advocacy work to improve the response 

of educational institutions to sexual violence, and serves as counsel to victims of student on 

student sexual violence. It is essential that schools respond appropriately to sexual harassment 

and that courts hold them accountable under the applicable law. 

 

National Alliance to End Sexual Violence 

The National Alliance to End Sexual Violence (NAESV) is the voice in Washington for the 56 

state and territorial sexual assault coalitions and 1300 local rape crisis centers working to end 

sexual violence and support survivors.  NAESV supports the right of students to learn in an 

environment free from sexual violence; the right of survivors to receive the support and 

accommodations they need to achieve their learning goals; and the role of schools in holding 

those who engage in sexual misconduct accountable for their behavior. NAESV sees Title IX 

and the Department of Education's guidance on sexual violence as important and appropriate 

tools in this effort.    

 

The Legal Aid Society-Employment Law Center 

The Legal Aid Society – Employment Law Center (“LAS-ELC”) is a non-profit public interest 

law firm whose mission is to protect, preserve, and advance the employment and education rights 

of individuals from traditionally under-represented communities.  LAS-ELC has represented 

plaintiffs in cases of special import to communities of color, women, recent immigrants, 

individuals with disabilities, the LGBT community, and the working poor.  LAS-ELC has 

litigated a number of cases under Title IX of the Education Amendments of 1972 as well as Title 
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VII of the Civil Rights Act of 1964.  LAS-ELC’s interest in preserving the protections afforded 

to employees and students by this country’s antidiscrimination laws is longstanding. 

 

Gender Justice 

Gender Justice is a nonprofit advocacy organization based in the Midwest that seeks to eliminate 

gender barriers based on sex, sexual orientation, gender identity, and gender expression. Gender 

Justice targets the root causes of gender discrimination, such as cognitive bias and stereotyping. 

Through impact litigation, policy, and education programs, we address the economic and 

personal consequences of gender bias. Our wide-ranging work on Title IX – including work on 

sexual violence, gender-based bullying, and LGBT equality issues – helps promote equal 

opportunity in education. 

 

Champion Women 

Champion Women is a non-profit leading targeted efforts to advocate for girls and women in 

sports. Focus areas include equal play, such as traditional Title IX compliance in athletic 

departments, as well as sexual harassment, abuse and violence in sport, and employment, 

pregnancy and LGBT discrimination. Sport is an important vehicle for social change for all girls 

and women.   

 

Equity Legal 

Equity Legal and Kristen Galles have litigated Title IX cases on behalf of female students, 

faculty, and coaches (and their male supporters) for more than 20 years.  Galles has researched, 

written, advocated, and worked for policy changes and enforcement of Title IX and other civil 
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rights laws to ensure that women and girls receive equal opportunity in education.   Galles has 

organized efforts to defend Title IX and to advance its goals.   Most recently, Galles organized 

and moderated a 6-part ABA teleconference series on Campus Sexual Assault:  A Civil Rights 

Perspective.   
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