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Dear Ms. Ziegler:

The National Women’s Law Center (the Center) appreciates the opportunity to submit the
following comments in strong support of the rule proposed by the Department of Labor (the
Department) to update the Fair Labor Standards Act (FLSA) regulations governing
exemptions from overtime premium pay. Since 1972, the Center has worked to remove
barriers based on gender, open opportunities, and help women and their families lead
economically secure, healthy, and fulfilled lives. The Center consistently advocates for
improvement and enforcement of our nation’s employment and civil rights laws, with a
particular focus on the needs of low-income women and their families.

By raising the salary threshold under which workers are automatically eligible for overtime
premium pay to the 40th percentile of weekly earnings for full-time salaried workers, the
Department’s proposed rule will more effectively ensure that employees entitled to the
FLSA’s overtime protection receive it, while simplifying the determination of exempt status.
The Economic Policy Institute estimates that the proposed rule will provide or strengthen
overtime protections for as many as 13.5 million salaried workers, boosting economic
security for working families across the country—and taking an important and long overdue
step toward fair pay for women, who are disproportionately concentrated in low-wage jobs®
and represent the majority of the beneficiaries of the Department’s proposal.® To ensure the
continued effectiveness of this change, the Center recommends maintaining the fixed
percentile approach to make annual adjustments to the salary threshold.

The Center also supports strengthening the duties test to ensure that employees who are
above the salary threshold, but perform a large amount of nonexempt work—and thus are
not bona fide executive, administrative, or professional (EAP) employees—receive the
overtime protections they deserve.

Finally, the Center recommends that in a future NPRM, the Department propose amending
8541.303 of the regulations to apply the salary test that applies to other professional
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employees to teachers. This change is especially important for preschool teachers, an
overwhelmingly female and poorly paid workforce. In the interim, the Department should
strengthen the guidance about “Daycare Centers and Preschools Under the Fair Labor
Standards Act” to prevent misclassification of nonexempt early childhood workers.

I.  The proposed overtime salary threshold will help millions of women support
themselves and their families.

The Center supports the Department’s proposed salary threshold. Under the current outdated
rules, salaried executive, administrative, and professional employees are only automatically
eligible for overtime pay if they are paid less than $23,660 annually. Millions of women are
working long hours for little pay, sacrificing time with their families and struggling to make
ends meet. By raising the threshold to $50,440 in 2016, the proposed regulation would give
millions of workers paid modest salaries—disproportionately women—the overtime
protections they deserve.

As the Department observes, the current overtime salary threshold has been increased only
once since 1975 and is now below the poverty line for a family of four. Today the threshold
guarantees overtime pay to only 8 percent of salaried workers, compared to 62 percent in
1975,* and no longer serves as an accurate guide to identify those EAP employees whose
higher salaries, increased bargaining power and job autonomy, and “other privileges to
compensate them for their long hours of work, such as above-average fringe benefits, greater
job security, and better, opportunities for advancement, set[] them apart from the nonexempt
workers entitled to overtime pay.”” Raising the minimum salary level required to qualify for
the EAP exemptions from $455 per week to the 40™ percentile of weekly earnings for full-
time salaried workers (an estimated $970 per week in 2016) will restore a more appropriate
line of demarcation between overtime-eligible employees and potentially exempt EAP
employees and secure long overdue protections for millions of workers.

Because women disproportionately occupy jobs at the low end of the salary scale for
managerial and professional employees, they will disproportionately benefit from the
expansion of guaranteed overtime protection to salaried workers earning up to $50,440
annually. The Institute for Women’s Policy Research estimates that, under the proposed
salary threshold, more than a third of all women workers who are currently exempt from
overtime protections—and nearly half of currently exempt Black and Hispanic women
workers—will be newly covered in 2016.° Many of these women are breadwinners or co-
breadwinners for their families: 44 percent of currently exempt single mothers and 32
percent of currently exempt married mothers will be covered.” For some newly covered
workers, overtime protection will mean hundreds of dollars in additional pay each week; for
others, it will mean more time outside of work to spend with their families—and as some
employers shift schedules to minimize overtime costs, employees who had been
involuntarily working part-time may gain the additional hours they want and need.®

In addition, because the requirements that the Affordable Care Act established for employers
to provide time and space for nursing mothers to express milk at work apply only to
employees who are not exempt from overtime,” increasing the number of non-exempt
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women—as the proposed rule would do—will also increase the number of women entitled
to these important protections. Specifically, employers would be required to provide any
newly covered woman with private space and reasonable (unpaid) breaks to express milk
within the first year of her child’s life. Although an employer cannot reduce a salaried
employee’s pay based on short breaks under the FLSA, many salaried employees classified
as exempt under the current regulations may lack the discretion to step away from their posts
for 20 to 30 minutes at a time at the necessary intervals to express breast milk—especially
lower-paid “white collar” employees who would be automatically entitled to lactation break
coverage under the proposed rule. A new mother earning a $32,000 salary as a retail
manager, for example, may currently be required to stay on the sales floor to supervise
others and troubleshoot customer complaints for the entirety of her shift; she would benefit
not only from guaranteed overtime protection under the Department’s proposal, but also
from guaranteed space and protected time to maintain her breastfeeding relationship upon
her return to work.

Il.  Toensure its continued effectiveness, the Department should update the salary
threshold annually so that it is maintained at the 40™ percentile of weekly earnings
for full-time salaried employees.

As the Department notes in the preamble to the proposed rule, it has only increased the
overtime salary threshold seven times since the EAP regulations were first issued in 1938,
with the intervals between increases ranging from five years to an astounding 29 years. The
eroded value of today’s threshold validates the Department’s assertion that, “[l]eft
unchanged, the [salary] test becomes substantially less effective as wages for overtime-
protected workers increase over time.”'° The Department’s authority to avert this outcome
by establishing, through notice-and-comment rulemaking, a mechanism to automatically
update the salary level test is clearly encompassed within its authority under 29 U.S.C.
213(a)(1) to establish the salary level test, and the Center agrees that annual updates are
appropriate to produce predictable and incremental adjustments.

The Department has amply demonstrated that its reasons for selecting the 40™ percentile of
weekly earnings for full-time salaried employees as the revised salary threshold are
methodologically sound and firmly rooted in historical precedent. The Center agrees with
the Department’s assertion that “looking to the actual earnings of workers provides the best
evidence of the rise in prevailing salary levels and, thus, constitutes the best source for
setting the proposed salary requirement,”*! and we therefore recommend maintaining the
“fixed percentile” approach for annual adjustments, so that increases in the threshold are
based on earnings growth rather than the less relevant measure of price increases. In
addition, because wages have historically risen at a faster rate than prices and are projected
to continue to do so, pegging the proposed threshold to the 40th percentile of earnings will
be more beneficial to workers.*

I11. The Department should strengthen the duties tests to require employees to spend a

minimum amount of time performing work that is their primary duty in order to
qualify for exemption from overtime premium pay.
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By increasing the salary threshold, the proposed rule will make it easier to identify workers
entitled to receive overtime by reducing the need for the burdensome duties test that
currently applies to many low-wage employees. Under the current rules, many employers
abuse the overtime exemption, giving workers a trivial degree of authority so the employer
can claim the exemption for workers who actually spend most of their time doing the same
(non-exempt) tasks as the employees they “supervise.”** For low-level supervisory
employees, a “promotion” may mean not only the loss of overtime pay but a dramatic
increase in hours,™ even as their hourly co-workers cannot get all the scheduled hours they
would like. In one study of workers in low-wage jobs in Chicago, Los Angeles, and New
York City, researchers found that 76 percent of workers who worked more than 40 hours in
a week were not paid the legally required overtime rate.™ Increasing the salary threshold
would reduce the violations of existing wage and hour laws that are currently rampant in the
private sector and routinely go unchecked.

The proposed rule will curb these abuses by establishing a more appropriate demarcation
line between overtime-protected and potentially exempt EAP employees, considerably
expanding the number of employees automatically eligible for overtime and therefore not
subject to a duties test at all. However, the Center shares the Department’s concern that,
even with an updated salary threshold, “in some instances the current tests may allow
exemption of employees who are performing such a disproportionate amount of nonexempt
work that they are not EAP employees in any meaningful sense.”*® We urge the Department
to strengthen the duties tests to ensure that employees with salaries above the threshold are
only deemed exempt from overtime protections if they spend a certain minimum percentage
of their time on those duties that qualify them for exempt status. California provides an
instructive model: under California’s overtime rules, EAP employees may not be considered
exempt unless they spend more than 50 percent of their time performing exempt work,
without counting time during which non-exempt work is performed concurrently.*” A
similar test adopted at the federal level would further minimize the risk that workers will be
misclassified and denied the overtime protections they are due.

V. The Department should propose amending the regulations to apply the salary test that
applies to other professional employees to teachers and clarify existing rules to prevent
misclassification of nonexempt early childhood workers.

One large group of professional employees will not benefit from the increase in the salary
threshold for EAP employees: teachers. Although the FLSA does not categorically exempt
teachers from its minimum wage and overtime requirements or from the salary test,'®
8541.303(d) of the regulations provides that the salary requirements that apply to most other
professionals do not apply to teachers, including explicitly teachers of kindergarten and
nursery school pupils.™®

This NPRM neither proposes any changes to nor invites comments on §541.303, so the
Center is not proposing that the Department amend this section when it finalizes these
proposed regulations. However, the Center recommends that the Department move quickly
to propose changes to this provision. Applying the salary test to teachers will help ensure
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fair pay for this predominantly female and modestly paid profession, especially for the
thousands of preschool teachers who have increased their professional qualifications but still
do not receive a livable wage.

Both child care workers and preschool teachers are poorly paid and overwhelmingly female
occupations. The Bureau of Labor Statistics reports that the average annual wage for
“childcare workers” in 2014 was $21,710, making them among the lowest paid workers in
America; the average annual wage for “preschool teachers, except special education,” was
$32,040.%° Average salaries for both occupations are thus far below the proposed $50,440
threshold for exempt professional employees.

The average salary for kindergarten teachers, except special education, was $53,480,%
modestly above the threshold; but since this is the average salary, many kindergarten
teachers necessarily receive salaries below it. Women make up 96 percent of childcare
workers and 97 percent of preschool and kindergarten teachers.?

The average salaries of elementary, middle, and secondary school teachers are all below
$60,000 annually,?® and many teachers earn far less. The average starting salary of teachers
nationwide in 2012-2013 was $36,141, according to a survey by the National Education
Association.?* Women make up 81 percent of elementary and 57 percent of secondary
school teachers.?

The Bureau of Labor Statistics does not report salary information for adjunct professors, but
there is evidence that this growing category of professionals is also poorly paid.
Payscale.com reports that the median salary for adjunct professors is a little over $31,000
annually.?® A study of pay and working conditions of the adjunct professor workforce in
New England by the Service Employees International Union (SEIU) found that the median
compensation per course was $3,750 for master’s level courses and $5,225 for doctoral level
courses.?’ This means that an adjunct professor with a heavy course load of 12 courses per
year may have an income of just $45,000.%

Amending the regulations to require that teachers’salaries, like those of most other
professionals, must meet the salary test for them to be exempt from FLSA overtime rules
would ensure that these professionals, overwhelmingly women, receive the pay they
deserve.

In the interim, the Department should strengthen the guidance to child care centers and
preschools and undertake enforcement actions to prevent misclassification of nonexempt
early childhood workers. As the Supreme Court has said, exemptions from overtime
protection must be narrowly construed,?® but the Department’s current Fact Sheet #46,
“Daycare Centers and Preschools Under the Fair Labor Standards Act (FLSA)”** may
encourage child care and early education programs to incorrectly classify child care workers
who are not exempt even under the current regulations as exempt teachers.

The current regulations require that two requirements must be met for a teacher to be
exempt: the employee’s primary duty must be teaching, §541.303(a), and (s)he must be
employed in an “educational establishment” as defined in §541.204(b).
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Section 541.204(b) states that:

The term ‘educational establishment’ means an elementary or secondary school
system.... Under the laws of ... many states it includes also the introductory
programs in kindergarten. Such education in some states may also include nursery
school programs in elementary education....

Current regulations thus require that to be treated as exempt teachers, early education
teachers must work in an “educational establishment” that is part of a state’s “elementary
school system.” This does not mean that only preschool teachers who work in a program in a
public school can be treated as exempt. The majority of state preschool programs serve some
children in settings outside the public schools, and in several states the majority of children
enrolled in state-funded preschool programs are served in settings other than public
schools.®* But the regulation does require that for “teachers” in an early childhood program
to be treated as exempt, the program must be part of an educational system.

In contrast, Fact Sheet #46, the advisory on FLSA requirements for “daycare centers and
preschools” says nothing about the educational establishment requirement for exempt early
childhood teachers. It states:

Daycare centers and preschools provide custodial, educational, or developmental
services to preschool age children to prepare them to enter elementary school grades.
This includes nursery schools, kindergartens, head start programs, and any similar
facility primarily engaged in the care and protection of preschool age children.
Individuals who care for children in their home are not considered daycare centers
unless they have employees to assist them with the care of the children.

This introductory paragraph could easily create the misimpression that all facilities
“primarily engaged in the care and protection of preschool age children,” with the sole
exception of individuals who care for children in their home without the assistance of
employees, are like “nursery schools, kindergartens, and head start programs”—that is,
educational establishments whose “teachers” may be treated as exempt.

The later paragraph on “Preschool Teachers,” which attempts to explain the “duties” test for
preschool teachers increases the risk that early childhood employees will be misclassified.
The Department’s Fact Sheet states:

Bona fide teachers in preschool and kindergarten settings may qualify for exemption
from the minimum wage and overtime pay requirements as “professionals” under the
same conditions as a teacher in an elementary or secondary school. Teachers are
exempt if their primary duty is teaching, tutoring, instructing or lecturing in this
activity as a teacher in [sic] educational establishment. It should be noted that,
although a preschools [sic] may engage in some educational activities, preschool
employees whose primary duty is to care for the physical needs for the facility’s
children would ordinarily not meet the requirements for exception as teachers under
the applicable regulations.
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Although this paragraph states, consistent with the regulation, that “teachers are exempt if
their primary duty is teaching in educational establishment,” it further states that “preschool
employees whose primary duty is to care for the physical needs for the facility’s children
would ordinarily not meet the requirements for exception as teachers under the applicable
regulations.” This erroneously suggests that, although it might not “ordinarily” be the case,
employees whose primary duty is not teaching could be treated as exempt.

The growing recognition of the importance of the early years to a child’s development,
increased efforts by some early childhood programs to improve their quality, and efforts by
workers in the early childhood field to improve their skills and credentials, are welcome
developments. But establishing and maintaining high quality care and early education
requires a decently compensated workforce.* The Department should review its regulations,
guidance, and enforcement activities to ensure that the early childhood workforce receives
the pay it deserve.

* X *

The Center commends the Department for proposing this critical expansion of overtime
protections under the FLSA, which will benefit millions of women, men, and families
throughout the country. We urge the Department to proceed to issuing and implementing a
final rule without delay. We also urge the Department to continue its efforts to improve pay
and working conditions by issuing an additional NPRM that would make the salary test
applicable to teachers and by ensuring, through stronger guidance and enforcement, that the
nonexempt early childhood workforce receives the overtime protections it is entitled to.

Sincerely,

) P
L frlin (o Wi ebien

Joan Entmacher
Vice President for Family Economic Security

Julie Vogtman
Senior Counsel & Director of Income Support Policy
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