.Reform Matters

Reproductive Health Care and
Health Reform

Women’s reproductive health is too often segregated from women'’s health care in general,
and women'’s reproductive needs have come to be seen as a secondary set of concerns
rather than an integral part of their health and wellbeing. Yet, reproductive health is a key
determinant of overall women'’s health. To be truly comprehensive, health care must include
women’s reproductive health needs.

Advocates have an important role to play in ensuring that reproductive health is not
marginalized in health reform. It is essential they are armed with facts about the importance
of reproductive health to women'’s health, how reproductive health services are covered in
the current health care system, and how different health reform proposals might affect that
coverage. It is also essential to secure a seat at the health reform table early in the discussions
to make sure women’s advocates’ voices are heard. This piece is designed to assist advocates
in taking those steps. It provides general information about the significance of reproductive
health, as well as the kinds of services that should be included in health reform proposals. It
then focuses on three reproductive health services—abortion, contraception, and maternity
care—offering advocates an assessment of current coverage, an examination of how health
care reform may affect coverage, and concrete steps to take.

Facts about Women'’s Reproductive Health Care
Comprehensive, affordable health care that includes reproductive health care is essential for
women’s well-being. Consider these facts:

" Access to family planning services is critical to preventing unintended pregnancies and
enabling women to control the timing and spacing of their pregnancies, which in turn
reduces the incidence of maternal death, low birth weight infants, and infant mortality.’

" Women rely on prescription contraceptives for a range of medical purposes in
addition to birth control, such as regulation of cycles and endometriosis. Hormonal
contraceptives can also provide other health benefits, such as decreasing the risk of
ovarian and endometrial cancer, protecting against ectopic pregnancy, and preventing
bone density loss.?

s Birth control enables women to engage in preventive behaviors and ensures that they
are visiting doctors’ offices, which can contribute to the early detection of diseases
through regular health screenings.

«® Nearly half of all women have faced an unintended pregnancy, and one in three will
have an abortion at some pointin her life.2

=" Unintended pregnancy is associated with an increased risk of morbidity for women and
adverse effects for infants.*

«® Inadequate prenatal care can increase risks of low infant birth weight, premature births,
neonatal mortality, infant mortality, and maternal mortality.®

a® In 2003, the most common procedures performed in U.S. hospitals were related to
childbirth, with approximately 4 million births in US hospitals that year.
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a® The maternal mortality ratio in the United States is 13.1 deaths per 100,000 live
births, with black women facing a much higher risk than white women of dying from
pregnancy-related conditions.”

= Women are more likely than men to contract genital herpes, chlamydia, or gonorrhea.?
Women suffer more serious complications from sexually transmitted infections,
including pelvic inflammatory disease, ectopic pregnancy, infertility, chronic pelvic pain,
and cervical cancer from the Human Papillomavirus (HPV).°

" Approximately 600,000 hysterectomies are performed each year in the US. Hysterectomy
is the second most frequent major surgical procedure among reproductive-aged
women.'?

" Between 1995 and 2002, 7.3 million women in the US reported utilizing infertility
services.'" Treating infertility can cost from $200 to almost $13,000 per cycle, depending
on the cause of the fertility problem and the therapy used to treat it.'> However, private
insurance companies do not always cover the costs of treatments, placing them out of
financial reach for many families.™

As these facts demonstrate, reproductive health is inextricably linked to broader women'’s
health care. It must be part of any health reform effort.

Which Reproductive Health Services Should Be Included in Comprehensive Health Reform
Packages?

The debate about which services must be included as part of comprehensive benefits can
occur at any stage of the health reform process. It could be a precursor to drafting legislative
language that will include reference to certain services. Alternatively, the legislature may
pass a bill that broadly addresses the principles of health care reform but leave the details

of any proposed plan’s benefits package to be worked out at a later time by a separate
entity. No matter the stage at which benefits are considered, it is critically important that
women'’s health advocates be involved and engaged in the full health reform debate and
that they make the case not only for which benefits to cover but also for their affordability.
Comprehensive benefits mean little if coverage is unaffordable. Advocates must work to
ensure that health care reform guarantees coverage of reproductive health services, and that
women are able to truly secure access to those services, without losing the protections and
quality care upon which they have come to rely.

Lossens (from the Stataess

Massachusetts Health Reform Legislation Was Silent on Benefits, Leaving

Determinations to a Separate Entity
In Massachusetts, the health care reform legislation passed in 2006 did not specify which
benefits would be included. Instead, the law required individuals to obtain “minimum
creditable coverage”and created an entity to handle implementation.' The entity—the
Commonwealth Health Insurance Connector Authority—decided which services must
be included in the Commonwealth Choice program, which provides private coverage to
individuals, families, and small businesses.’
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Health reform packages must provide the full range of reproductive health services. This
includes, but is not limited, to:

a® Routine gynecological care

Maternity (e.g. prenatal, birth, and postpartum) care
Family planning services

Abortion

Testing and treatment for sexually transmitted infections
Screening for cervical and other cancers

Sterilization

YN

o Infertility treatment

It is important to note that even if a decision is made to include certain services as part of

a benefit package, they still might not be explicitly mentioned in health reform legislation.
Instead, they could be encompassed by a broader term, such as “services for pregnant
women,"“reproductive health services,” or even “medically-necessary services.” If the exact
benefits are not specifically mentioned, then attempts could be made later to exclude
certain services, like abortion. For example, advocates could fight for “pregnancy-related
services”to be included in legislation, only to find that the entity in charge of defining the
covered services in detail did not include abortion in the definition. If broad language is used,
advocates must remain vigilant to ensure that key services are not excluded. Getting a seat
on the board or entity making determinations, making sure those who get on the board
support women'’s reproductive health care, and constantly monitoring the board’s work, are

all important.

What Other Aspects of Women'’s Reproductive Health Should Health Care Reform Address?
In addition to the specific services that should be covered,
there are other considerations to take into account when
planning for women'’s reproductive health care needs. Women
need autonomy and privacy when securing their reproductive
health care. Providing a choice of provider and confidentiality
are essential to guarantee this and must be a part of health
reform proposals.

Getting reproductive
health services covered

is essential, but it is not
enough! Advocates

must ensure that

choice of provider and
confidentiality are part of
Choice of Provider health reform proposals.
Choice of provider provisions (also known as “freedom of
choice”) protect health plan enrollees by giving them the authority and responsibility for
choosing the health care provider best equipped to care for them. In other words, enrollees
with freedom of choice are permitted to seek services from providers who are not part of
their health plan’s network, without having to get a referral. For example, Medicaid managed
care enrollees who are seeking family planning services are guaranteed freedom of choice.®
This protection recognizes that choice of provider provisions are critical in the context of
reproductive health care. This is true because:

a® The nature of reproductive health services is sensitive. Requirements for referrals or prior
approval may cause women to delay or avoid important care.
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" Insome cases, patients may prefer to receive reproductive care from a particular
physician or other type of health provider.

a® Patients may need to look out of their network to find a provider with whom they are
comfortable enough to see regularly, and whose advice on preventive care they will
heed.

a® Itisanunfortunate and well-documented reality that some providers will refuse women
access to basic reproductive health services."” Choice of provider provisions help women
avoid these distressing and often humiliating encounters, and make sure that they have
a trusted alternative should they be refused reproductive care.

When Considering a “Medical Home” Initiative, Think about Choice of Provider!
A“medical home” (sometimes called a“health care home”) generally refers to a centralized
location for health care, with one personal health care provider who coordinates an
individual’s care. This personal provider is responsible for all of a patient’s health care
needs, including appropriately arranging care with other health professionals. Public

and private health insurers have implemented medical home initiatives as strategies to
improve health care quality and safety, but a medical home system could conflict with

an individual’s desire to see a particular provider or clinic for reproductive health care
services. When a health reform plan incorporates a medical home initiative, women'’s
advocates must ensure that choice of provider for reproductive health is a key component
of the medical home guidelines and that the women participating in the initiative
understand that they are permitted to seek family planning services from a provider that
is not affiliated with their medical home. Alabama’s Patient 1 program provides Medicaid
enrollees with a medical home, for example, and the Patient 15 Rights and Duties statement
notifies program participants of their right “To go to any doctor or clinic for birth control
without getting approval from your personal doctor. You do not have to use your personal
doctor for birth control or any family planning services."'®

Confidentiality

Confidentiality is crucial when it comes to reproductive health services. Patients who fear that
their use of services will not be kept private may delay or forgo important services central to
their and their family’s health.

Confidentiality is particularly important for young women. Although a significant body of
state and federal law explicitly guarantees confidential access to services for teens or does

so by implication,' some reform plans could change that. For example, plans that propose
to extend the age for dependent care coverage would extend coverage to more young
women under their parents’ plans. Several states have already done this. While extending the
age for dependent coverage can provide certain young adults with more options for health
insurance, this kind of coverage may compromise confidentiality since parents would be
informed about the services their dependent child secures through Explanation of Benefit
statements. Research indicates that lack of confidential services can discourage young women
from seeking needed reproductive health care services, and is potentially harmful to teens’
health and wellbeing.”®
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Federal Health Care Reform

Health care reform at the national level must also include provisions that will preserve and
expand access to reproductive health care services. Federal health care reform has important
implications for state-level coverage of reproductive health care. Women’s advocates should
take the following questions into account when considering federal health care reform and its
potential impact:

a® Will the federal health care reform plan affect state laws related to reproductive health
services, including abortion and contraception? For instance, does the federal health
care reform plan set a floor or a ceiling in terms of what states must or can offer?

a® How are health care services and procedures defined? For example, if a bill uses the term
“medically necessary,” what does that mean? Or, if a bill refers to “pregnancy-related
services,"what is included?

o Who would determine the health services that must be included in newly-created health
insurance plans or products? Would it be Congress or an independent entity?

a® What are the important technicalities underlying the way that health care is delivered
and financed? For example, what is the source of funding for services?

a® Arethere“refusal clauses”that allow providers or institutions to refuse to provide care?
Will they injure patients seeking care? How do these provisions interact with state laws
ensuring access to care?

State-level women'’s advocates have a critical role to play in federal health care reform. They
need to understand what is happening on the federal level so that they can translate what
federal reform would mean for coverage of reproductive health services in their state. By
engaging state officials and state policymakers early in the federal reform process, women'’s
advocates can also ensure that their voices are heard when federal reforms that would affect
state coverage are considered.

In conclusion, comprehensive health care reform holds the promise of sustaining access to
the reproductive services—as well as other key health care services—that women sorely
need. For some, it continues care they already rely upon. For others, it offers an opportunity
for coverage and access to reproductive health care that they are currently lacking. No one
should lose services or benefits because of a health care reform plan that does not take into
account women'’s reproductive health care needs.

The reforms pursued now will affect women’s ability to secure access to quality care for
decades to come. Access to the full range of reproductive health services must be part of the
comprehensive benefits guaranteed to individuals.

What Can Women’s Advocates Do to Ensure That Health Reform Preserves
- and Expands Access to Reproductive Health Care Services?

Women’s advocates can support comprehensive health reform at the state and national levels.
Educate policymakers about the kind of health reform that meets women'’s needs, and why.

If the state is moving forward with health care reform, make sure an advocate or a person
friendly to reproductive issues is at the table when benefits are discussed.
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Women’s advocates can learn more about the reproductive health services that should be
included in a benefits package.

The attached case studies go into depth on three of those services—abortion, contraception,
and maternity care. The case studies will explore how each reproductive health service is
currently covered, the potential impact of health care reform on coverage, and next steps for
ensuring coverage for these particular services.

Women’s advocates can learn how federal health care reform proposals could affect coverage
of reproductive health services in their state.

The case studies that accompany this section of the Reform Matters Toolkit describe the
various ways that women’s advocates can gather information about the current status of
coverage and access to reproductive health services in their state. (See the “What can women'’s
advocates do..."” sections of each case study.) If advocates need more assistance in identifying
the specific ways that federal health reform might affect reproductive health service coverage
and access in their state, they can contact the Reform Matters project team at reformmatters@
nwlc.org.

Women’s advocates can raise awareness of the effects that a federal reform proposal may
have on state coverage and access to reproductive health services.

Once women'’s advocates have an understanding of how a particular federal health care
reform proposal can affect access to and coverage of reproductive health services in their
state, they can work with state officials and policymakers to weigh in at the federal level on
whether it is a good or bad proposal.

Women’s advocates can become part of the health care reform movement and conversation.
Learn about the important issues in health care reform, find out who the key players are at the
state level, stay updated on federal reform plans as they develop, and figure out how to join
the conversation about health care reform.

« For alist of groups working on health reform in each state, go to www.uhcan.org and
click on “State Connections.”

« For national groups and campaigns working on health reform, go to www.uhcan.org
and click on “National Connections” or visit www.healthcareforamericanow.org.

« By visiting the National Women'’s Law Center Reform Matters project website, www.
nwlc.org/reformmatters/, advocates can sign up to receive NWLC alerts and updates
on health reform, and to participate in monthly conference calls hosted by the project
team.

o
Wendy Chavkin, et al., Columbia University Mailman School of Public Health, Women’s Health
and Health Care Reform: The Key Role of Comprehensive Reproductive Health Care (Oct. 2008),
http://www.jiwh.org/attachments/Women%20and%20Health%20Care%20Reform.pdf

For further reading, see:

Adam Sonfield, Toward Universal Insurance Coverage: A Primer for Sexual and Reproductive
Health Advocates, (2008) Guttmacher Policy Review 11(1): 12-16 (2008), http://guttmacher.org/
pubs/gpr/11/1/gpr110111.pdf
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CASE STUDY: ABORTION COVERAGE AND HEALTH CARE REFORM

Facts about Insurance Coverage of Abortion

Currently, women'’s access to insurance coverage for abortion depends on the source of
funding. Abortion is generally covered in private insurance plans. Low-income women who
qualify for Medicaid, on the other hand, generally receive coverage for abortion only in certain
limited circumstances.

For those women who have abortion coverage, it is critical that any health care reform efforts
preserve that coverage. But preserving coverage is not enough. Health care reform is also an
opportunity to provide abortion coverage to women in need.

How is Abortion Currently Covered?
Public Insurance Coverage
Medicaid, the primary health care program for low-income people, is run jointly by the federal
and state governments. Each state administers its own Medicaid program under federal
guidelines, and the federal government contributes more than half of the program’s costs.”'

" Federal Medicaid Funding for Abortion. The federal Medicaid program covers abortion
for women enrollees whose pregnancy is the result of rape or incest or whose life is in
danger.?? Yet, many women on Medicaid—low-income women whose health is at risk or
who seek an abortion for other reasons—are left without coverage. Today, by restricting
coverage to cases of rape, incest, or life endangerment only, Medicaid pays for less than
1 percent of all abortions.?* For the women on Medicaid who do not meet the narrow
exceptions, lack of coverage can mean serious hardship. These women may be forced to
divert money essential to meet other basic necessities, continue the pregnancy to term,
or seek unsafe, illegal abortions.?

" State Medicaid Funding for Abortion. The federal restrictions on Medicaid funding
for abortion affect only federal funds. States

are free to use their own funds to cover State Bans on Public Funding of
additional abortion services. Seventeen Abortion

states use their own funds to cover Some states have laws, regulations,
medically necessary abortions for Medicaid or constitutional provisions broadly
beneficiaries.”> While four of these states do restricting public funding of abortion.
so voluntarily, thirteen do so because a court | These provisions generally only

held that such funding was required under allow public funding for abortion

the state constitution.® when the woman'’s life is at risk.

Courts have blocked such laws to the
extent that they conflict with federal
Medicaid requirements that also
require funding for abortions due to
rape or incest. Courts in some states
have gone even further, blocking the
laws and ordering the state to fund
all medically necessary abortions.”’
Depending on the type of health care
reform being pursued in the state,
these laws may come into play.

Private Insurance Coverage

o Private Group Insurance Coverage.
Because private group insurance (i.e. the
employer-provided health insurance that
a majority of Americans depend on for
coverage) follows medical standards and
considers abortion a medical procedure, it
is generally covered. Federal law requires
some coverage by employers. The Pregnancy
Discrimination Act of 1978, which amended
Title VII of the Civil Rights Act of 1964,
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State Bans on Private Insurance
Coverage of Abortion

Five states (ID, KY, MO, ND, and OK)
prohibit private insurance plans from
covering abortions except in certain
circumstances.?® Four of the states (KY,
MO, ND, and OK) apply the prohibition to
all insurance policies issued in the state.?
In Idaho, Kentucky, Missouri and North
Dakota, coverage is prohibited except
where a woman’s life is endangered.
Oklahoma includes rape and incest along
with its life endangerment exception.
Abortion coverage in each of the five
states is allowed only through purchase

requires employers with 15 or more
employees to pay for health insurance
benefits for abortions when the life

of the mother is endangered. It also
requires employers to cover medical
complications arising from an abortion.®

Private Individual Insurance Coverage.
No published data on abortion coverage
in the private individual insurance
market—where individuals and families
purchase coverage directly from
insurers—has been found. As with private
group insurance coverage, abortion
should typically be covered in the
individual insurance market as “surgery”

or any other medical procedure. However,
it can be very difficult for women to
obtain insurance at all in the individual
market; those who do have access to this
type of insurance often face expensive
premiums or limited coverage.”

of an additional rider and payment of an
additional premium. Also, three states
(MN, MS, and WA) permit insurers to refuse
to provide abortion coverage.*’ These
restrictions mean that even women with
private insurance in those states can face
particular hardship trying to secure access

. State Employee Insurance Coverage
to abortion coverage.

Some state employees face restrictions

on abortion coverage. Certain states, like
Kentucky, have laws that specifically prohibit state employee health insurance policies from
covering abortion.>* Other states with more general laws banning public funding for abortion
may apply those restrictions to state employees or other groups whose health insurance
coverage is funded (at least in some part) by the state. For example, the Colorado state
constitution prohibits public funding for abortion. The Colorado Attorney General issued an
opinion applying the constitutional prohibition to the state employee health insurance plan.*

Federal Employee Insurance Coverage

The federal government is one of the largest employers in the nation, with 1.2 million women
of childbearing age enrolled in its health benefits program.* Congress restricts abortion
coverage in the Federal Employee Health Benefits Plan (FEHBP). It is available only when a
woman'’s life is in danger or when the pregnancy is the result of rape or incest.*

How Will State Health Care Reform Proposals Affect Abortion Coverage?
The outcome of specific state health care reform efforts on abortion coverage is impossible
to predict, since it depends on the particular health care reform proposal as well as the
state’s existing laws regarding abortion coverage under public and private insurance plans.
This section describes lessons from two states that have implemented, or are thinking about
implementing, a comprehensive health reform plan. They serve as examples of the different
factors that can have an impact on abortion coverage under state health reform.
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— Lassen {fiom #he Statass
> How Abortion Became a Covered Service in the Massachusetts Public/Private
Plans

Massachusetts adopted a health care reform approach that blends public funding and
private insurance coverage. Though the reform legislation did not specify which services
would be covered in health insurance benefit packages, abortion became a covered
service under the state’s new and expanded public and private health insurance plans.
A number of factors contributed to this outcome:

" Massachusetts is one of the 17 states that funds medically necessary abortions for
Medicaid recipients in the state. This coverage is based on the state constitution,
which a court interpreted to require the state to fund medically-necessary abortions
for women enrolled in public programs.®’

a® Abortion is already covered by private insurance, thereby resulting in its inclusion as
a benefit in the state’s new private health insurance products as simply maintaining
the status quo.

a® Members of the Commonwealth Connector board—the entity responsible for
implementing many parts of the state’s health reform plan—understood the
importance of covering a comprehensive set of women’s reproductive health
services.

" Thereisalong tradition of health care advocates working together in the state,
including those who focus on women’s health in particular and those who work on
access to health care more generally.

a® The presence of religious health care providers was limited. For example, there are
no sectarian health plans in Massachusetts and only a small number of hospitals in
the state are Catholic.

Although the combination of these particular factors may not be present in many other
states,*® its experience can inform efforts by women'’s advocates in other states pursuing
health reform.

Lassen ffom he Statass

How a Single Payer Plan Could Have Restricted Women’s Access to Abortion
in Colorado
Legislation enacted in Colorado in 2006 established the Blue Ribbon Commission
for Healthcare Reform “to study and establish health care reform models to expand
coverage, especially for the underinsured and uninsured, and to decrease health care
costs for Colorado residents.”* The Commission evaluated five distinct health care reform
proposals, including a single-payer plan.*>*' Adoption of a single-payer health plan in
Colorado could have resulted in women losing access to abortion coverage, since this
state has a constitutional provision prohibiting public funding for abortion. A single payer
health plan’s funding source—taxes collected from individuals and employers—would
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arguably be subject to the constitutional provision. Consequently, women in Colorado
who now have access to abortion coverage through private insurance could lose this
covered benefit if the state adopted a single payer model. NARAL Pro-Choice Colorado
submitted comments to the Commission, highlighting concerns about the constitutional
provision’s impact and the need to ensure women'’s right to safe, legal abortion in the
state.”?

Ultimately, the Commission did not recommend a single-payer plan, but this example
illustrates the critical role that advocacy groups can play in identifying and highlighting
problems and areas of concern.

@,. What Can Women’s Advocates Do to Figure Qut the Impact of Potential
A Health Reform Proposals in Their State?

In order to ensure that advocates are prepared to make the case for inclusion of abortion in
any state health care reform, it is essential to understand the state’s current laws on abortion
coverage.

Research whether the state prohibits public funding of abortion.

If so, are there any exceptions? Does it apply across-the-board or only to certain groups or
programs? Or is the state one of the 17 that funds medically-necessary abortions for women in
the state Medicaid program?

Review and understand the state’s legal and regulatory landscape.

Key sources include the state constitution, state laws and regulations, court cases interpreting
the state constitution, laws, and regulations. Key information is available on NARAL Pro-Choice
America’s website, http://www.naral.org/choice-action-center/in_your_state/. Select the state
and look under “Restrictions on Low-Income Women's Access to Abortion.”

Research whether the state prohibits insurance companies from offering abortion coverage.
Look under “Insurance Prohibition for Abortion” for the state on NARAL's website.

Find out whether the state permits insurers to decline to pay for abortions or offer coverage.
Look under “Refusal to Provide Medical Services” for the state on NARAL's website.

Contact the National Women'’s Law Center at the email address: reformmatters@nwic.org.
The Center is available for assistance in figuring out how a health reform proposal can affect
abortion coverage in a state.
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CASE STUDY: CONTRACEPTIVE COVERAGE AND HEALTH REFORM

Facts about Insurance Coverage of Contraception

For the most part, insurance coverage of contraception has become widespread. However,
any health care reform efforts must ensure that contraceptive coverage is not restricted, and
that availability is improved. Women who still lack contraceptive coverage must either pay
out-of-pocket for prescription contraception, use over-the-counter methods that may not be
as effective, or not use contraception at all.** Additionally, plans may not cover the full range
of FDA-approved contraceptive methods, leaving women unable to choose the method

best suited to their needs. Health care reform presents an opportunity to ensure insurance
coverage of contraception for those who need it.

How is Contraception Currently Covered?

Public Insurance Coverage

«® Maedicaid. Medicaid provides vital contraceptive coverage to the millions of low-
income women of reproductive age who depend on the program for their health care.
Family planning services and supplies are specified as a “mandatory benefit” under
Medicaid, so states must include them among the services provided to beneficiaries.
However, Medicaid law does not explicitly define “family planning” and each state is
permitted to decide (within certain guidelines) which services and supplies to cover.
States are most likely to classify medical procedures directly related to contraception,
prescription and over-the-counter contraceptive supplies, and sterilizations as family
planning. For instance, coverage of prescription contraception is nearly universal among
state Medicaid programs, and two-thirds of the states also cover over-the-counter
contraceptive methods such as condoms.*

" Title X. Title X is a federal program devoted to providing family planning services and
information. While it is not a health insurance program, per se, Title X does provide public
funding to cover contraception and other family planning services for 5 million low-
income women and men each year in 4,400 health centers across the country. For the
most part, clients of Title X programs are low-income, uninsured, and do not qualify for
Medicaid.* Fees for services are based on the client’s income.

Private Group Insurance Coverage

The majority of employer sponsored insurance plans provide coverage for prescription
contraception. According to data from 2003, 88 percent of all firms covered oral
contraceptives, while 72 percent of all firms covered all five FDA-approved reversible
contraceptives. Yet, in the same year, 99 percent of all firms offered some level of prescription
drug benefits.* Clearly, there are some employers that exclude prescription contraceptives
from otherwise comprehensive plans.

State Employee Insurance Coverage
Inclusion of contraception in state employee health insurance plans is almost universal among
states.”

Federal Employee Insurance Coverage

Congress enacted legislation in 1999 requiring all health insurance plans available to federal
employees to include coverage of prescription contraceptives if other prescription drugs are
covered.*®
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What Does the Law Require?
Contraceptive coverage not only makes good policy sense, it is required by law in many places.
Federal law requires employers to provide coverage of contraception when they have an
otherwise comprehensive prescription benefit plan. In addition, some states require insurers
to do the same. Studies have shown that the combination of these laws played a clear role in
the sharp increase in contraceptive coverage in the private insurance market between 1993
and 2002.%

Employer-Sponsored Insurance

a Federal Law. Title VIl of the Civil Rights Act of 1964, as amended by the Pregnancy
Discrimination Act of 1978, prohibits sex discrimination, including pregnancy
discrimination, by employers with 15 or more employees, including in the health
insurance benefits these employers provide to their employees.*® Employers that provide
health insurance that covers prescription drugs and devices but excludes prescription
contraceptives are in violation of Title VII's prohibition against sex discrimination.
In December 2000, the Equal Employment Opportunity Commission (EEOC), which
enforces Title VII, issued a ruling confirming that such exclusion of contraceptive
coverage is a Title VIl violation.”’

a® State Law. Almost every state has a law against sex discrimination in employment along
the same lines as Title VII. Michigan, Montana, and Wisconsin have explicitly interpreted
their laws like Title VII's contraceptive coverage requirements.>

All Private Insurance Policies Issued in a State

Twenty-four states have enacted legislation specifically requiring that health insurance policies
issued in the state that provide coverage for prescription drugs generally must provide
coverage for any prescription contraceptive drug or device (often referred to as “contraceptive
equity”). The states are: Arizona, Arkansas, California, Connecticut, Delaware, Georgia, Hawaii,
lllinois, lowa, Maine, Maryland, Massachusetts, Missouri, Nevada, New Hampshire, New Jersey,
New Mexico, New York, North Carolina, Oregon, Rhode Island, Vermont, Washington, and

West Virginia.>* Some of these state laws include religious refusal clauses—exceptions to

the contraceptive equity mandate for religious employers or insurers whose religious tenets
prohibit the use of contraceptives.

Additionally, there are several states that mandate coverage of “family planning services” by
HMOs, but do not appear to have interpreted these laws to require coverage of contraceptive
drugs and devices. These states are: Minnesota, North Dakota, Ohio, Oklahoma, and
Wyoming.>*

Some states have mandated “offer” laws, but not coverage. For example, Texas and Virginia
require insurers to offer contraceptive coverage as an employer option, but do not require
employers to purchase this coverage.> Similarly, Colorado, Idaho, and Kentucky require small-
group and/or individual market carriers to offer standardized plans that include coverage of
contraceptives, but do not require employers to select these plans.”® It is important to note
that Title VII trumps state laws when it provides greater protections.

Gaps Remain
Although the combination of anti-discrimination laws and state contraceptive coverage laws
ensure contraceptive equity for numerous women, gaps remain:
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a Title VIl applies only to employer-sponsored plans. An estimated 10.3 million Americans
obtain health insurance from private insurance other than employer-provided plans.*”
This includes people who are: self-employed; employed by employers who offer no
health insurance; part-time, temporary, and contract workers; early retirees too young
for Medicare; and unemployed or disabled but not eligible for public insurance. Women
are disproportionately represented in several of these categories, such as part-time,
temporary, and contract workers.

a Title VIl also applies only to employers with 15 or more employees. Less than a fifth of all
U.S. employers have 15 or more employees and some 14 million workers are employed
by entities that fall beneath this threshold.>®

«® Twenty-six states do not have a contraceptive coverage law for private insurance
companies.

" State contraceptive coverage laws do not apply to self-insured health plans. Many large
employers do not use private insurance companies to provide health insurance to their
employees. Rather, they “self-insure” and use insurance companies only to administer
benefits while paying employee claims directly. Many large businesses self-insure, and
more than half of all workers with job-based coverage are covered by a self-insured
health plan.>® The coverage that these workers receive is not subject to state insurance
company contraceptive coverage laws.

a® Religious employer exceptions in some state contraceptive coverage laws can leave
employees without coverage for contraception.

a® Some states have laws permitting certain health care professionals or institutions to
refuse to provide contraceptive services.®* Women who face these refusals may have
a hard time finding someone else to help them, especially if their insurance plan only
covers certain providers.

How Will Health Care Reform Proposals Affect Contraceptive Coverage?
Most insurers and employers recognize the benefits of contraceptive coverage. However,
some issues might arise in efforts to secure coverage in health care reform proposals:

" The free market approach seeks to eliminate insurance mandates altogether,®’ thereby
threatening legal mandates for contraceptive coverage.

a® Moves away from employer-sponsored coverage would make Title VIl contraceptive
coverage requirements inapplicable.

Advocates need to ensure that all current mandated benefits, like contraceptive
coverage, are protected in health reform proposals.

@,. What Can Women’s Advocates Do to Figure Qut the Impact of Potential
> Health Reforms in Their State?

In order to be prepared to advocate for contraceptive coverage in health care reform, women'’s
advocates need to understand a state’s current laws on the topic.
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Research whether the state has a contraceptive equity law or another law governing insurance
coverage of contraceptives.

Detailed explanations about each state’s contraceptive coverage law, including any religious
employer exemptions, are available from the National Women’s Law Center in the report
Contraceptive Equity Laws In Your State: Know Your Rights—Use Your Rights, available at
http://www.nwlc.org/pdf/ConCovStateGuideAugust2007.pdf.

Find out whether the state allows certain providers or institutions to refuse to provide
contraception.

Does a contraceptive equity law have an exemption for religious employers? Go to
Guttmacher’s State Center at http://www.guttmacher.org/statecenter/ and look for State
Policies in Brief. Find the one entitled “Refusing to Provide Health Services” for details on which
individuals and entities are allowed to refuse contraception services.

Contact the National Women'’s Law Center at the email address: reformmatters@nwic.org.
The Center can provide assistance in figuring out how a health reform proposal can affect
contraceptive coverage in a state.
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CASE STUDY: MATERNITY COVERAGE AND HEALTH REFORM

Facts about Insurance Coverage of Maternity Care

Three-quarters of American women become mothers during their lifetimes.5> Maternity care—
the health care that a woman receives during pregnancy, childbirth, and postpartum—is

one of the most common types of medical care that women of reproductive age will receive.
Maternity care is also expensive. In 2006, the average cost of an uncomplicated hospital-
based vaginal birth was $7,488; an uncomplicated birth by Cesarean section cost an average
of $13,194.5 Notably, these are just the costs related to the birth itself—they do not include
expenses for prenatal visits, vitamins and other pregnancy-related medications, or postpartum
care.

Despite this need, insurance benefits for maternity care can be exceedingly difficult—if not
impossible—for some women to obtain. A woman’s access to maternity benefits may depend
on factors such as:

o Whether she has access to employer-sponsored health insurance (ESI) through either
her own job or that of her spouse. A federal law—the Pregnancy Discrimination Act
of 1978—requires employers with 15 or more workers to provide the same level of
coverage for pregnancy as is provided for other medical conditions. Correspondingly, the
fair employment laws in almost all states consider discrimination based on pregnancy to
be sex discrimination, and the majority of these laws apply to employers that are smaller
than those covered by Title VIL.** As a result of state and federal anti-discrimination
protections, most women with job-based health insurance receive maternity benefits.

a® Herincome level. Low-income women who do not have job-based health coverage may
qualify for maternity benefits through their state’s Medicaid or State Children’s Health
Insurance (SCHIP) program.®> States have used these programs to extend health coverage
to pregnant women at income levels typically much higher than the eligibility levels
for other adults. Federal law requires states to cover pregnant women in families with
incomes of up to 133 percent of the federal poverty level (FPL), but most have expanded
eligibility beyond that minimum level. For example, the District of Columbia—which has
the highest upper income limit for pregnant women under Medicaid, covers pregnant
women in families with incomes up to 300 percent of the FPL (for 2008, this is $52,800 for
a family of three).%

Maternity Coverage in the Individual Insurance Market
If a woman does not have access to employer-sponsored coverage and does not qualify
for health insurance through a public program like Medicaid or SCHIP, she may attempt to
purchase coverage directly from an insurance company in the individual insurance market.
Most individual market health insurance policies, however, do not cover maternity care at all.
Consider these facts about maternity care and the individual insurance market:

a® Anuninsured woman who wants to purchase individual market coverage after she is
already pregnant will probably not receive any offers of maternity coverage at all—in
most states, individual market insurers are allowed to deny coverage to a pregnant
applicant. Even if they are required to issue a policy, insurers are generally allowed
to consider the pregnancy as a “pre-existing condition” and will exclude coverage for
maternity services.®’
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Even if a woman is not currently pregnant,
it is very unlikely that an insurer will
provide or even offer maternity benefits

as part of her regular insurance policy.
While a handful of states have enacted
laws requiring all individual market
insurers to cover maternity care,®® research
conducted by the National Women'’s Law
Center (NWLC)—and available in the
report Nowhere to Turn: How the Individual
Insurance Market Fails Women—indicates
that the vast majority of individual

market health insurance policies do not
include coverage for maternity care. After
reviewing over 3,500 policies available to a
30-year-old healthy woman in state capitals
across the nation,*® NWLC found that

just 12 percent included comprehensive
maternity coverage (i.e. coverage for pre-
and post-natal visits as well as labor and
delivery, for both routine pregnancies

and in case of complications) within the
insurance policy. Another 9 percent of

the policies examined included some

level of maternity coverage that was not
comprehensive.” The NWLC findings are
in agreement with the results of an earlier
study of 25 cities across the country, which
reported that most available insurance
plans did not include maternity benefits—
even plans with the highest premium
costs—and the few plans that did provide
these benefits had waiting periods or high
levels of out-of-pocket spending for the
services.”!

If maternity benefits are not included

in her insurance policy, a woman may

be able purchase optional maternity
coverage (called a“rider”) for an additional
premium. Even when a maternity rider

is available, however, the additional cost
can be prohibitively expensive. In the
aforementioned Nowhere to Turn report,
for instance, NWLC identifies maternity
riders that cost over $1000 per month, and
these costs are in addition to a woman’s
regular insurance premium.

Maternity Care and “Consumer-
Directed Health Care”

A certain type of health insurance
arrangement that proponents call
“Consumer-Directed Health Care” has
specific consequences for maternity
care. This arrangement—which
combines a high-deductible health
plan (HDHP) with a tax-sheltered health
savings account (HSA)—is becoming
more common in both the employer-
sponsored health insurance and
individual insurance markets. Pregnant
women enrolled in such plans might
be exposed to high out-of-pocket
costs, particularly when complications
arise.

HDHPs, as their name implies, have a
deductible (i.e. a specified amount that
health plan enrollees must pay out-of-
pocket for health care charges before
the insurer will begin to pay) that is
higher than that of traditional plans.
While HSA guidelines permit certain
preventive services to be exempt from
a deductible, this is a voluntary option
for health plans.”® And unlike other
preventive services such as well-child
care, prenatal care is typically subject
to a HSA-qualified deductible. This
significant cost-sharing might keep
some women from obtaining prenatal
care services. Nine-month pregnancies
tend to span two insurance plan
contract years and so may be subject to
two annual deductibles, compounding
the issue. A 2007 study demonstrated
the range in out-of-pocket maternity
care costs that women could

face under several different plan
options—from a low of $3,000 for

an uncomplicated pregnancy with
vaginal delivery to a high of $21,194
for a complicated pregnancy with a
Cesarean section delivery.”” 78
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a® Riders may also involve a waiting period (one or two years, for example) during which
a woman pays the monthly rider premium but cannot use the maternity benefits.”?
Maternity riders are also often limited in scope. In Nowhere to Turn, NWLC reports that it
is quite common for a rider to limit the total maximum benefit to amounts such as $3,000
(available only after a 10-month waiting period for a rider option identified in the District
of Columbia) or $5,000 (available only after a 12-month waiting period for an Arkansas
rider option).”®

a® A woman’s age has an impact on whether maternity benefits are available and at what
cost—a 25-year-old woman is likely to have significantly more options, at a more
affordable price, for maternity benefits than her 35-year-old counterpart.”*

a® Past maternity care experiences can also have an impact; women who have given
birth by Cesarean section (C-section) may encounter additional barriers when trying to
purchase coverage through the individual market. An insurance company may charge a
woman who underwent a previous C-section a higher premium, impose an exclusionary
period during which it refuses to cover another C-section, or reject her for coverage
altogether unless she has been sterilized or is beyond childbearing age.”

How Can Health Reform Improve Access to Maternity Coverage?
There are a number of ways that state-level health reforms can improve access to maternity
coverage. States can raise eligibility levels or simplify enrollment processes for public health
insurance programs so that more women can obtain coverage during pregnancy. They can
also prohibit insurers from treating pregnancy as a pre-existing condition, or establish new
insurance benefit mandate laws that require insurers who sell policies in the state to cover
maternity care.”” Consider the experiences of these two states:

«® In California, several bills to reform the private insurance market were considered
during the 2007-2008 legislative session, in the wake of a failed bipartisan plan for
more comprehensive health reform. Among these bills was A.B. 1962, sponsored by
Assemblymember Hector De La Torre, which intended to ensure fair, affordable access
to maternity coverage in health care benefits, regardless of the type of insurance plan
offered. The legislation, which was ultimately vetoed by Governor Schwarzenegger,
would have required nearly all individual and group health insurance policies that cover
hospital, medical, or surgical expenses to also cover maternity services for women in
California. The law included a comprehensive definition of maternity services, including
prenatal care, ambulatory care maternity services, involuntary complications of
pregnancy, neonatal care, and inpatient hospital maternity care.2’ Importantly, this was
the second time that the Governor vetoed such a measure; his veto messages in both
instances claim that because of their cost implications, mandate laws are unsound until
the passage of comprehensive health reform addressing access to affordable health
coverage.®'

«® Vermont passed a comprehensive health reform plan in 2006, which included the
creation of Catamount Health, a state-subsidized health insurance plan open to all
uninsured residents. Catamount Health offers a standard insurance plan, with benefits
similar to the typical private plan in the state, through two private insurers. When
enrollment in Catamount Health began in October 2007, these insurers were permitted
to treat pregnancy as a pre-existing condition and thus excluded coverage for maternity
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care in the health insurance policies they offered to pregnant women.®? In response to
public outcry, state officials moved quickly to address this access barrier, and in June
2008 enacted a new package of health reforms that removed pregnancy from the list of
pre-existing conditions for which insurers are able to deny coverage.®

. 4 What Can Women’s Advocates Do?

Advocates can take the following steps to ensure that maternity care is covered as part of
health care reform.

Find out whether the state already has laws that prohibit insurers from treating pregnancy as a
pre-existing condition, or laws that require insurers or health plans to cover maternity benefits.
Consider which insurers or health plans are subject to any requirements (i.e. Does the law

only affect Health Maintenance Organization (HMO) plans?) and also whether the scope of
maternity benefits is defined by the law (i.e. Are prenatal or post-partum visits included as

part of the required maternity coverage?). This information is available by reviewing state laws
and regulations firsthand, by contacting the National Women'’s Law Center at reformmatters@
nwlc.org, or by contacting the state office of insurance. For help with the latter suggestion, the
National Association of Insurance Commissioners (NAIC) has an interactive website with links
to each state’s insurance department: http://www.naic.org/state_web_map.htm.

Support efforts to expand eligibility for public health insurance programs so that more lower-
income pregnant women can get coverage.

Public insurance program eligibility levels for pregnant women are already higher than levels
for other, non-pregnant adults. However, there is still room for improvement, especially in
those states that cover pregnant women only at or near the federally-mandated minimum
level.®* Advocates can determine a state’s current Medicaid/SCHIP eligibility level for pregnant
women by visiting The Kaiser Family Foundation tool “State Health Facts Online” at: http://
www.statehealthfacts.org/comparetable.jsp?ind=206&cat=4.

Promote efforts to recognize maternity coverage—including prenatal, birth, and postpartum
care—as a basic health benefit, including “benefit mandates” that require insurers to include
coverage for maternity care in all health insurance policies.

The importance of adequate maternity care—especially prenatal care—cannot be
overestimated. If a woman visits a healthcare provider early and regularly during her
pregnancy, birth defects and other complications can be prevented or appropriately
managed. But a precursor to timely care is having the finances or insurance coverage to pay
for it; when pregnant women are uninsured, they are considerably less likely to get proper
prenatal care.® Adequate and affordable maternity coverage is essential for the health of
mothers and their children—it should not be a luxury to which only some women have access.

Support efforts around federal health reform that will guarantee access to affordable
maternity coverage.

It is especially critical that health reform plans at the federal level include maternity care as
part of a comprehensive health benefit package, since only federal action will guarantee
that women across the nation have access to the maternity care they deserve. Until this type
of federal solution becomes reality, however, women'’s advocates must work to ensure that
maternity care is included as a basic and affordable health benefitin all health insurance
policies sold in their state.

NATIONAL WOMEN’S LAW CENTER 18



Reform Matters Reproductive Health Care and Health Reform

References

1

15
16

20
21

22

23

24

25

Office of Population Affairs, Department of Health and Human Services, Healthy People 2010: Reproductive Health ( 2001), http://www.
hhs.gov/opa/pubs/hp2010/hp2010rh_sec2_famplan.pdf; The Alan Guttmacher Institute, Family Planning Can Reduce High Infant
Mortality Rates (Apr. 2002), http://www.guttmacher.org/pubs/ib_2-02.pdf.

The Henry J. Kaiser Family Foundation, Hormonal Contraception Forty Years After Approval of “The Pill” (June 2002), http://www.kff.org/
womenshealth/loader.cfm?url=/commonspot/security/getfile.cfm&PagelD=14919; National Cancer Institute, U.S. National Institutes of
Health, Oral Contraceptives and Cancer Risk: Questions and Answers (May 4, 2006), http://www.cancer.gov/cancertopics/factsheet/Risk/
oral-contraceptives.

Heather D. Boonstra et al., Guttmacher Institute, Abortion in Women’s Lives (May 2006), http://www.guttmacher.org/pubs/2006/05/04/
AIWL.pdf.

Centers for Disease Control and Prevention, Department of Health and Human Services, Unintended Pregnancy (Apr. 4, 2007),
http://www.cdc.gov/reproductivehealth/UnintendedPregnancy/index.htm.

Lynne S. Wilcox and James S. Marks, Centers for Disease Control and Prevention, From Data to Action: CDC's Public Health Surveillance for
Women, Infants, and Children (1994), http://www.cdc.gov/reproductivehealth/Products&Pubs/DatatoAction/DataToAction.htm

Chaya Merrill and Claudia Steiner, Agency for Healthcare Research and Quality, Healthcare Cost and Utilization Project, Statistical Brief
no. 11: Hospitalizations Related to Childbirth, 2003 (Aug. 2006), http://www.hcup-us.ahrq.gov/reports/statbriefs/sb11.pdf.

National Center for Health Statistics, Centers for Disease Control and Prevention, Deaths: Final Data for 2004, National Vital Statistics
Report, 55(19) (Aug. 2007) http://www.cdc.gov/nchs/data/nvsr/nvsr55/nvsr55_19.pdf.

The Alan Guttmacher Institute, Sexual and Reproductive Health: Women and Men (Oct. 2002), http://www.guttmacher.org/pubs/fb_10-
02.html, citing AGI, unpublished tabulations of the 1988-1994 National Health and Nutrition Examination Surveys; and Division of
Sexually Transmitted Diseases, Centers for Disease Control and Prevention (CDC), Sexually Transmitted Disease Surveillance, 2006 (2006),
http://www.cdc.gov/NCHSTP/dstd/Stats_Trends/Stats_and_Trends.htm.

Office of Population Affairs, Department of Health and Human Services, Healthy People 2010: Reproductive Health I-9 (Oct. 2001),
http://www.hhs.gov/opa/pubs/hp2010/hp2010_rh.pdf.

Centers for Disease Control and Prevention, Department of Health and Human Services, Hysterectomy in the United States, 2000-2004
(Jan. 5, 2008), http://www.cdc.gov/reproductivehealth/WomensRH/00-04-FS_Hysterectomy.htm.

Elizabeth Hervey Stephen and Anjani Chandra, Infertility Service Utilization among Women aged 15-44 in the United States: 2002 (Sept. 22,
2005), http://paa2006.princeton.edu/download.aspx?submissionld=60638.

Barbara Collura, RESOLVE, The National Infertility Association, The Costs of Infertility Treatment (Summer 2006), http://www.resolve.org/
site/PageServer?pagename=Irn_mta_cost.

Adam Sonfield, Drive for Insurance Coverage of Infertility Raises Questions of Equity, Cost, The Guttmacher Report on Public Policy 2:4-5
(Oct. 1999), http://www.guttmacher.org/pubs/tgr/02/5/gr020504.html.

Massachusetts Legislature, Chapter 58 of the Acts of 2006, An Act Providing Access to Affordable, Quality, Accountable Healthcare,
http://www.mass.gov/legis/laws/seslaw06/s1060058.htm (last visited Nov. 5, 2008).

Families USA, Massachusetts Health Reform of 2006 (Aug. 2007), http://www.familiesusa.org/assets/pdfs/state-expansions-ma.pdf.

The federal requirements for state Medicaid plans state that, “A recipient enrolled in a primary care case-management system, a
Medicaid MCO, or other similar entity will not be restricted in freedom of choice of providers of family planning services.” 42 CFR 431.51.
However, on February 22, 2008, the Centers for Medicare and Medicaid Services (CMS) promulgated proposed regulations on the Deficit
Reduction Act of 2005 that would allow states to forgo freedom of choice requirements for beneficiaries enrolled in benchmark benefit
plans, with no exception for family planning services.

For more information, see National Women's Law Center, The Health Care Religious Restrictions Project, http://www.nwlc.org/details.cfm?i
d=252&section=ReproductiveChoices.

Alabama Medicaid Agency, Your Guide to Patient 1st, http://www.nwlc.org/reformmatters/medical%20home%20Alabama%:20
Patient%201st%20patient%20rights%20flyer.pdf (last visited Nov. 5, 2008).

Cynthia Dailard and Chinué Turner Richardson, Teenagers’ Access to Confidential Reproductive Health Services, The Guttmacher Report on
Public Policy, 8(4):6-11 (Nov. 2005), http://www.guttmacher.org/pubs/tgr/08/4/gr080406.pdf.

Id.

National Health Policy Forum, The George Washington University, The Basics: Medicaid Financing (Sept. 13, 2006), http://www.nhpf.org/
pdfs_basics/Basics_MedicaidFinancing_09-13-06.pdf.

This limitation, known as the Hyde Amendment, was first passed by Congress in 1976. The Supreme Court upheld the constitutionality
of the Hyde Amendment in Harris v. McRae, 297 U.S. 323 (1980).

Stanley Henshaw and Lawrence Finer, The Accessibility of Abortion Services in the United States, 2001, Perspectives on Sexual and
Reproductive Health 35:16, 20 (2003).

National Network of Abortion Funds, Abortion Funding: A Matter of Justice (2005), http://www.nnaf.org/pdf/NNAF%20Policy%20Report.
pdf.

The seventeen states that provide greater funding of abortion for low-income women on Medicaid are: AK, AZ, CA, CT, HI, IL, MD, MA,
MN, NE, NJ, NM, NY, OR, VT, WA, and WV. Guttmacher Institute, State Policies in Brief: State Funding of Abortion Under Medicaid (June 1,
2008), http://www.guttmacher.org/statecenter/spibs/spib_SFAM.pdf.

NATIONAL WOMEN’S LAW CENTER 19



Reform Matters Reproductive Health Care and Health Reform

26  The four states that voluntarily fund medically necessary abortions are HI, MD, NY, and WA.
27 See, e.g., Moe v. Sec’y of Admin. & Fin., 382 Mass. 629 (1981).

28 Pregnancy Discrimination Act, Pub. L. No. 95-555, 92 Stat. 2076 (1978). The Pregnancy Discrimination Act has been interpreted to
prohibit discrimination against women who have had abortions, in terms of sick leave provisions and hiring or firing. See, e.g., Appendix
29 C.F.R. pt. 1604 App. (1986); Does v. C.A.R.S. Protection Plus, Inc., Nos. 06-3625, 06-4508 (3d Cir. 2008).

29  See:"Women and the Individual Health Insurance Market” section of the Reform Matters Toolkit for further discussion.

30 Idaho Code §§41-2142, 2210A, 3439 (Enacted 1983); Idaho Code § 41-3924 (Enacted 1983; Last Amended 1997); Ky. Rev. Stat. Ann. §
304.5-160 (Enacted 1978); Mo. Ann. Stat. § 376.805 (Enacted 1983); S.B. 139, 51st Leg., 2007 1st Sess. (Okla. 2007) (Enacted 2007) (to be
codified at Okla. Stat. Ann. tit. 63, § 1-741.2); N.D. Cent. Code § 14-02.3-03 (Enacted 1979).

31 Idaho code specifies the types of insurance plans to which the prohibition applies—disability, managed care, and individual health
plans. Idaho Code §§ 41-2142, 2210A, 3439 (Enacted 1983); Idaho Code § 41-3924 (Enacted 1983; Last Amended 1997).

32  Minn. Stat. Ann. §§ 145.414 (Enacted 1974; Last Amended 1995), 42 (Enacted 1971; Last Amended 1986); Miss. Code Ann. §§ 41-41-215
(Enacted 1998; Last Amended 1999), 41-107-1 to -13 (Enacted 2004); Wash. Rev. Code Ann. § 48.43.065 (Enacted 1995).

33  Ky.Rev. Stat. Ann. § 18A.225 (10) (Original Statute Enacted 1982; Relevant Provision Enacted 1996; Last Amended 2002).
34 Colo. Op. Att'y Gen. No. OLS8500339/ANY (Feb. 6, 1985); Colo. Const. art.V, § 50 (Enacted 1984).

35 Center for Reproductive Rights, Contraceptive Coverage in the Federal Employees Health Benefit Program (Aug. 2003), http://www.
reproductiverights.org/pub_fac_ccfedemploy.html.

36 Consolidated Omnibus Appropriations Act of 2008, Pub. L. No. 10-161, § 615.
37 Moev.Sec'y of Admin. & Fin., 417 N.E.2d 387 (Mass. 1981).
38 Personal communication in July 2008 with Andrea Miller, Executive Director of NARAL Pro-Choice Massachusetts.

39 Colorado Blue Ribbon Commission for Healthcare Reform, Final Report to the Colorado General Assembly (Jan. 2008), http://www.
colorado.gov/208commission/.

40 The single-payer approach replaces existing public and private health insurance plans with a single public health plan, in which all
residents would automatically be enrolled. Under this approach, all health care is paid for by a single entity—the government—that
collects and distributes all health care funds. See the Three Types of Health Reform text box in the “Women and Health Reform: An
Introduction to the Issues” section of the Reform Matters Toolkit for more information.

41  Colorado Blue Ribbon Commission, supra note 39.

42 Letter from Kathryn Wittneben & Toni Panetta, NARAL Pro-Choice Colorado, to Bill Lindsay, Chairman, The Blue Ribbon Commission for
Health Care Reform, Oct. 12, 2007, http://www.prochoicecolorado.org/assets/files/208statement.pdf.

43 Sarah S. Brown and Leon Eisenberg, eds., The Best Intentions: Unintended Pregnancy and the Well-Being of Children and Families (1995).

44  Renee Schwalberg et al., The Henry J. Kaiser Family Foundation, Medicaid Coverage of Family Planning Services: Results of a National
Survey (2001).

45 National Abortion Federation, Abortion and Title X: What Health Care Providers Need to Know (Aug. 2007), http://www.prochoice.org/
pubs_research/publications/downloads/about_abortion/abortion_title_x.pdf.

46  The Henry J. Kaiser Family Foundation and Health Research and Educational Trust, Employer Health Benefits 2003 Annual Survey (2003),
http://www.kff.org/insurance/ehbs2003-abstract.cfm.

47  For more state specific information on contraceptive coverage for state employees, please contact the National Women's Law Center.
48 PL.106-58, 113 Stat. 430 (Sept. 29, 1999).

49  See, e.g., Adam Sonfield et al., Guttmacher Institute, U.S. Insurance Coverage of Contraceptives and the Impact of Contraceptive Coverage
Mandates, 2002, Perspectives on Sexual and Reproductive Health 36(2): 72-79 (Mar./Apr. 2004).

50 42 U.S.C. §2000e(k); see, e.g., Newport News Dock Co. v. EEOC, 462 U.S. 669 (1983).

51 U.S.Equal Employment Opportunity Commission, Commission Decision (Dec, 14, 2000), http://www.eeoc.gov/docs/decision-
contraception.html. Shortly thereafter, a federal court for the first time ruled that an employer offering otherwise comprehensive
health insurance to its employees, but failing to cover prescription contraceptives, was violating Title VII. Erickson v. Bartell Drug
Co., 141 F. Supp. 2d 1266 (W.D. Wash. 2001). In March 2007, a divided panel of the Eighth Circuit determined that a company’s plan
excluding prescription contraceptives did not violate Title VII. The court determined that because the plan excluded coverage for all
contraceptives (prescription and otherwise), and did not cover sterilization procedures for either men or women, insurance coverage
was equal for men and women. In re Union Pacific Railroad Employment Practices Litigation, 479 F.3d 936 (8th Cir. 2007). Even under
those particular factual circumstances, the National Women'’s Law Center believes the Eighth Circuit took an incorrect approach and
that the decision will not ultimately stand.

52 In Montana and Wisconsin, the state attorneys general interpreted their state laws to require contraceptive coverage. See Montana
Attorney General Opinion, Vol. No. 51, Op. No. 16, http://www.doj.mt.gov/resources/opinions2006/51-016.pdf; Letter from Wisconsin
Attorney General Peggy A. Lautenschlager to State Senator Gwendolynne Moore (Oct. 17, 2003) (on file with the National Women’s Law
Center). In Michigan, the ruling came from the Michigan Civil Rights Commission. Michigan Civil Rights Commission, Declaratory Ruling
on Contraceptive Equity (Aug. 21, 2006), http://www.michigan.gov/documents/Declaratory_Ruling_7-26-06_169371_7.pdf.

53  For more information about each state law, including citations, see National Women'’s Law Center, Contraceptive Equity Laws In Your State:
Know Your Rights—Use Your Rights (Aug. 2007), http://www.nwlc.org/pdf/ConCovStateGuideAugust2007.pdf.

NATIONAL WOMEN’S LAW CENTER 20



Reform Matters Reproductive Health Care and Health Reform

54

55
56
57

58

59

60

61

62

63

64

65

66

67

68

69
70
71

72
73
74
75

76
77
78

79

80

81

82

83

84

Minn. Stat. Ann. § 62Q.14; Minn. R. 4685.0700, .0100; N.D. Admin. Code § 45-06-07-06; Ohio Rev. Code § 1751.01; Okla. Admin. Code §
655-5-1; Wyo. Admin. Code Ins. Gen.ch. 13§ 7.

Tex. Ins. Code Ann. art. 21.52L; Va. Code Ann. § 38.2-3407.5:1.
3 Colo. Code Regs. § 702-4; Idaho Admin. Code § 18.01.70.004; Ky. Rev. Stat. § 304.17A-250.

Elizabeth M. Patchias and Judy Waxman, National Women'’s Law Center and The Commonwealth Fund, Women and Health Coverage: The
Affordability Gap (2007), http://www.nwlc.org/pdf/NWLCCommonwealthHealthInsurancelssueBrief2007.pdf.

U.S. Equal Employment Opportunity Commission unpublished data, 1990. Estimates based on the enterprise statistics prepared by the
Economic Census and Surveys Division, Bureau of the Census, and employment data from the Bureau of Labor Statistics.

William Pierron and Paul Fronstin, Employee Benefit Research Institute, Issue Brief No. 314, ERISA Pre-emption: Implications for Health
Reform and Coverage (Feb. 2008), http://www.ebri.org/pdf/briefspdf/EBRI_IB_02a-20082.pdf.

The Guttmacher Institute, State Policies in Brief: Refusing to Provide Health Services (June 1, 2008), http://www.guttmacher.org/
statecenter/spibs/spib_RPHS.pdf.

See:“Mandated Insurance Benefit Laws: Important Health Protections for Women and Their Families” in the Reform Matters Toolkit for
more information.

Carolyn Keefe, Citizens for Midwifery, Overview of Maternity Care in the U.S. (2003), http://www.cfmidwifery.org/pdf/
OverviewofMatCareApr2003.pdf; Cited in Karen Pollitz et al., Kaiser Family Foundation, Maternity Care and Consumer-Driven Health Plans
(June 2007), http://www.kff.org/womenshealth/upload/7636.pdf.

Agency for Healthcare Research and Quality, Health Care Costs and Utilization Project Online Query System (HCUPnet), Statistics for
U.S. Community Hospital Stays, Diagnosis Related Groups (DRGs), 2006, http://hcupnet.ahrg.gov/ (last accessed September 10, 2008)
(examining DRG Codes 370-375).

For more information about a particular state’s fair employment law or its application, please contact the National Women’s Law Center.

See: “Women and Medicaid” and “Women and SCHIP” in the Reform Matters Toolkit for more information about women'’s health coverage
through these public programs.

Kaiser Family Foundation, Income Eligibility Levels for Pregnant Women under Medicaid 2008, http://www.statehealthfacts.org/
comparetable.jsp?ind=206&cat=4 (Last visited Nov. 5, 2008).

Ed Neuschler, Institute for Health Policy Solutions, Policy Brief on Tax Credits for the Uninsured and Maternity Care (Jan. 2004), http://www.
marchofdimes.com/TaxCreditsJan2004.pdf.

These states are MA, MT, NJ, OR, and WA. See: National Women’s Law Center, Nowhere to Turn: How the Individual Health Insurance Market
Fails Women (2008), http://action.nwlc.org/site/DocServer/NowhereToTurn.pdf?doclD=601 and Neuschler, supra note 67.

Health plans obtained from www.ehealthinsurance.com. There were no plans available for the states of MA, ME, and VT.
See the report for methodology and further details about the study: Nowhere to Turn, supra note 68.

For example, the best plan in Baltimore, MD paid just 75 percent of maternity costs after the plan deductible had been met. The
best available plan in Kansas City, KS required a 2-year waiting period before maternity coverage began. See: Sara R. Collins et al.,
The Commonwealth Fund, Health Insurance Tax Credits: Will They Work for Women? (Dec. 2002), http://www.commonwealthfund.org/
publications/publications_show.htm?doc_id=221317.

Pollitz et al., supra note 62.
Neuschler, supra note 67.
Sara R. Collins et al., supra note 71.

Denise Grady, After Caesareans, Some See Higher Insurance Cost, New York Times (June 1, 2008) http://www.nytimes.com/2008/06/01/
health/0Tinsure.html?pagewanted=2&_r=1.

Pollitz et al., supra note 62.
Id.

See: “Health Savings Accounts and High-Deductible Health Plans: The Wrong Answer to Women'’s Health Care Needs”in the Reform
Matters Toolkit for further discussion of the problems HDHP/HSA arrangements pose for women in general.

See:“Mandated Insurance Benefit Laws: Important Health Protections for Women and Their Families” in the Reform Matters Toolkit for
more information.

For a detailed analysis of A.B. 1962, see California Health Benefits Review Program, Analysis of Assembly Bill 1962: Maternity Services (Apr.
10, 2008), http://chbrp.org/documents/ab_1962_report.pdf.

California Governor’s Office, Assembly Bill 1962 Veto Message (Sept. 2008), http://gov.ca.gov/pdf/press/AB1962_DelaTorre_Veto_
Message.pdf; California Governor’s Office, Senate Bill 1555 Veto Message (2004), http://leginfo.ca.gov/pub/03-04/bill/sen/sb_1551-
1600/sb_1555_vt_20040922.html.

Kevin O'Connor, Catamount Health Faces Six-Month Checkup, Rutland Herald (April 13, 2008), http://www.rutlandherald.com/apps/pbcs.
dll/article?AID=/20080413/NEWS04/804130424/-1/healthcare.

The Vermont Legislative Bill Tracking System, H.887 “Health Care Reform” (as enacted into law) (June 10, 2008), http://www.leg.state.
vt.us/docs/legdoc.cfm?URL=/docs/2008/acts/ACT203.HTM.

In 2008, six states use Medicaid and/or SCHIP to cover pregnant women in families with incomes up to 133 percent of the FPL (the

NATIONAL WOMEN’S LAW CENTER 21



Reform Matters Reproductive Health Care and Health Reform

federally-mandated minimum level): AL, ID, ND, SD, UT, and WY. Four states use Medicaid and/or SCHIP to cover pregnant women
in families with incomes up to 150 percent of the FPL: AZ, KS, MT, and WV. See: Kaiser Family Foundation, Income Eligibility Levels
for Pregnant Women under Medicaid or SCHIP by Annual Income and as a Percent of Federal Poverty Level (FPL), 2008, http://www.
statehealthfacts.org/comparetable.jsp?ind=206&cat=4 (Last Visited Nov. 5, 2008).

85 Amy Bernstein, Insurance Status and Use of Health Services by Pregnant Women (Oct. 1999), http://www.marchofdimes.com/files/

bernstein_paper.pdf; Susan Egerter et al., Timing of Insurance Coverage and Use of Prenatal Care Among Low-Income Women, American
Journal of Public Health 92(3): 423-427 (March 2002).

2008

NATIONAL WOMEN’S LAW CENTER 22



