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Introduction

NATIONAL WOMEN’S LAW CENTER

In 2007, the National Women’s Law Center (NWLC) published Getting Organized: Unionizing
Home-Based Child Care Providers,' a report on the growing movement to enable home-based child
care providers—a poorly paid and overwhelmingly female workforce—to join unions and negotiate
with the state for better compensation and working conditions.

It found that the unionization of home-based child care
providers,? while a relatively new development, was
gaining ground—and that it was a promising strategy
for improving the treatment of these providers and
increasing support for child care more generally. As of
February 2007, unions had secured the right to organize
and negotiate on behalf of home-based child care
providers in seven states: lllinois, Washington State,
Oregon, lowa, New Jersey, Michigan, and Wisconsin.

In 2010, NWLC released an update to Getting Organized
that documented the continued growth and impact of

the movement.® As of early 2010, the number of states
authorizing unions to represent home-based child care
providers had doubled, with seven additional states
authorizing them to organize and negotiate with the
state—New York, Pennsylvania, Kansas, Maryland,
Ohio, Maine, and New Mexico.

This 2013 Update reports on legal developments between
early 2010 and October 2013 that expanded—or limited—
authority for home-based child care providers to organize
and negotiate with the state. It analyzes executive orders
issued or reversed, legislation enacted or repealed,
legislation passed but not enacted, and court rulings.

This was a period of intense debate in several states over
broader collective bargaining rights,* and there were both
advances and setbacks in the movement to organize
home-based child care providers.

* Three states—Connecticut, Massachusetts, and Rhode
Island—enacted legislation authorizing home-based child
care providers to organize and negotiate with the state for
the first time.

» One state—Minnesota—enacted legislation authorizing
home-based child care providers to organize and
negotiate with the state for the first time, but the U.S.
Court of Appeals for the Eighth Circuit stayed the
operation of the law pending a decision in a United States
Supreme Court case involving a similar statute.

* One state—New Jersey—enacted legislation
codifying the authority of home-based child care providers
to organize and negotiate with the state that had earlier
been granted by an executive order. Three states—
Maine, Michigan, and Wisconsin—revoked the authority
the state had previously granted to home-based child
care providers to organize and negotiate with the state,
in some instances, as part of broader efforts to limit
workers’ collective bargaining power at the state level.

+ One state—Ohio—enacted legislation that would have
stripped home-based child care providers and public
sector employees of the authority to organize and
negotiate with the state, but it was repealed by
referendum.

* One state—California—passed, for the fifth time,
legislation authorizing home-based child care providers
to organize and negotiate with the state, but it was vetoed
by the governor.

In sum, as of October 2013, the total number of states
authorizing home-based child care providers to organize and
negotiate with the state was 14, the same as in early 2010,
with Minnesota’s status yet to be resolved by the courts.
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ORGANIZING HOME-BASED CHILD CARE PROVIDERS

Home-based child care providers are an integral
part of the child care system. They include paid
and unpaid caregivers who may be relatives or
non-relatives of the children for whom they care.
They may work either in the provider's home or the
child’s home. Many states regulate providers who
care for more than a few unrelated children in the
provider's home, but providers who care for related

children in the provider's home, or provide care in the

child’s own home, are generally exempt from state
regulation.

Because they work with individual families rather
than a single entity that provides employment,
home-based child care providers are notin a
traditional employer-employee relationship that
permits them to unionize and bargain over rates of
compensation, benefits, and similar matters.

States that gave providers
new legal authority to
organize and negotiate
with the state

CONNECTICUT

Connecticut enacted legislation authorizing home-based
child care providers to unionize and negotiate with the
state in 2012, building on the executive order signed in
2011 by Governor Dannel P. Malloy that allowed those
FCC and FFN providers who care for children receiving
state subsidies to elect a majority representative with
whom the state will meet and confer.®
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But many of them are regulated by the state and/or
receive state subsidies because they are caring for
children of low-income parents. The regulated status
or receipt of subsidies can be a basis for providing
special legal authority for these providers to organize
into unions and for the state to serve in the role of
employer for bargaining purposes. Such authority
usually has been provided by an executive order
from the governor, state legislation, or both. The
source of legal authority generally defines the type of
providers that may be organized, the ways in which
providers are grouped together for representation
and bargaining, and the process for electing a
representative. Furthermore, it generally specifies
the issues the union may bargain over, the strength
of the bargaining mandate, and the enforceability of
any negotiated agreement.®

The legislation gives subsidized FCC and subsidized FFN
child care providers’ the right to negotiate with the state
over reimbursement rates, benefits, payment procedures,
contract grievance arbitration, training, professional
development, and other requirements and opportuni-
ties.® It specifies that these child care providers are not
state employees® and forbids bargaining as to “(A) The
application of state employee benefits to family child care
providers, including, but not limited to, health benefits
and pensions; (B) a parent’s right to (i) recruit, (ii) select,
(iii) direct the activities of, and (iv) terminate the services
of any family child care provider; and (C) a procedure

for grievance arbitration against any parent.”'® The law
requires that any agreement must be submitted to the
state’s General Assembly for approval'' and details an
arbitration procedure for conflicts between the union

and the state.



Home-based child care providers voted to have CSEA
Local 2001 of the Service Employees International Union
(SEIU) represent them in 2012, just before they were
granted collective bargaining rights."® As of October
2013, CSEA Local 2001 was engaged in negotiations with
the state and hoping to have a tentative agreement to
present to members prior to the February 2014 legislative
session.™

MASSACHUSETTS

After years of failed attempts to gain legal authority

to unionize,"™ home-based child care providers in
Massachusetts finally achieved success in 2012, when
the legislature passed and Governor Deval Patrick signed
legislation granting subsidized FCC and subsidized FFN
providers'® the right to organize and negotiate with the
state."”

The law states that these home-based child care
providers are considered public employees for the
purposes of its provisions only."® Although the providers
are explicitly not state employees outside this context
(and thus do not qualify for state employee benefits),
the laws pertaining to the collective bargaining rights of
state employees generally apply to these providers.'®
As with all public employees in Massachusetts, strikes
are forbidden.?® Mandatory subjects of bargaining
include “developing and encouraging greater education
and training opportunities for family child care providers,
improvement of recruitment and retention of qualified
providers and reimbursement and payment procedures”!
and, effective January 1, 2013, “the rate structure for
voucher and contracted payments for family child care
providers.”??

Within two months after Governor Patrick signed the

bill into law, the Massachusetts Department of Labor
Operations certified SEIU to represent subsidized FCC
and subsidized FFN child care providers in the state.?®

In late November 2013, the union reached an

agreement with the state after months of negotiations.?*
A worker vote is required for the agreement to take effect,
and union representatives expect vote results in January
2014.% If approved, the agreement would provide for rate
increases for providers, professional development, and
new quality standards for workers.?
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RHODE ISLAND

After several years of ongoing efforts to authorize
home-based child care providers in Rhode Island to
unionize and negotiate with the state,?” in July 2013, the
Rhode Island legislature passed, and Governor Lincoln
Chafee signed, a law authorizing subsidized FFN and
subsidized FCC providers to do so.?® The law states that
these providers are expressly not state employees,? nor
are they granted the right to strike.®® The law requires

a state designee to negotiate with the providers’
representative about “the terms and conditions of CCAP
[Child Care Assistance Program] family child care providers’
participation in CCAP,” including, among other issues,
training and professional development, recruitment and
retention of providers, reimbursement rates, benefits, and
payment procedures.®' It provides that any agreements
reached that require appropriation of funds must receive
legislative approval.® It also provides that if negotiations
reach an impasse, the parties must submit to mediation
or arbitration.®®

In October 2013, Rhode Island’s Labor Relations Board
scheduled a vote to allow subsidized FFN and FCC child
care providers to determine whether the local New England
SEIU chapter would be selected to represent them.** In
late October, by a margin of 390-19, providers voted to

be represented by SEIU.*

State that enacted new
legislation giving providers
authority to organize that
was stayed by court order

MINNESOTA

The effort to secure organizing and negotiating rights for
home-based child care providers in Minnesota has been
long and contentious—and was still unresolved as of
October 2013. After years of organizing efforts at the county
level by both AFSCME and SEIU,* Governor Mark Dayton
issued an executive order in 2011 ordering an election to
determine whether AFSCME Council 5 and SEIU would
represent subsidized FCC providers in the state and, if
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elected, authorizing the providers’ representative to
negotiate with the state on issues of mutual concern.?”
However, several providers, financed by a coalition of
organizations, including the Minnesota Majority,
Minnesota Family Council, and the Minnesota Free
Market Institute, brought a lawsuit challenging the
executive order on the grounds that the governor
exceeded his authority in calling for a union election.®
On April 6, 2012, Ramsey County District Court Judge
Dale Lindman ruled that the establishment of a process
for possible unionization of child care providers was

a legislative function and permanently cancelled the
election in which child care providers were to determine
whether they wanted to form a union.*® Governor Dayton
announced that he would not appeal Judge Lindman’s
decision.*

The Minnesota legislature then passed, and Governor
Dayton signed, legislation in May of 2013 giving
subsidized FCC and subsidized FFN providers*' the right
to elect an exclusive representative to negotiate with the
state.*? The law expressly gives these providers the “right
to form and join labor or employee organizations™® and
to “designate an exclusive representative to negotiate
grievance procedures and the terms and conditions of
employment with their employer.”* Although the provid-
ers are granted the same rights to interest arbitration as
public employees,* they are expressly not considered
public employees for any purposes other than those
specified,*® nor does the legislation grant them the right
to strike.*” The legislation is designed to enable union
representatives to bargain with the state over “issues of
mutual concern,” including quality standards and

the quality rating system, the availability of training
opportunities and funding for such opportunities,
reimbursement rates, access to benefits, changes to
the state system of providing early childhood education
services, licensing and licensing actions, and the
monitoring and evaluation of home-based child care
providers.*® All negotiated agreements and arbitration
decisions must be submitted to the legislature for
approval.#®

In February 2013, about the time the bill that formed the
basis of the current law was introduced in the Senate,®
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the national presidents of AFSCME and SEIU agreed that
if the legislation passed, AFSCME would seek certification
to represent the home-based child care providers, and
SEIU would seek certification to represent the other group
granted the authority to organize and negotiate with the
state under the new law, personal care workers—
individuals who care for the elderly and people with
disabilities in their own homes.>' In order to become the
representative of home-based child care providers,
AFSCME®? must establish by petition that thirty percent of
the subsidized FCC and subsidized FFN providers in the
state wish to be represented by AFSCME. If that happens,
an election by mail ballot will be conducted. If the majority
of subsidized family child care providers agrees to have
AFSCME become the exclusive representative of these
providers, the state will be required to meet and

negotiate in good faith with AFSCME representatives,

and the governor (or his designee) will be authorized to
enter into agreements with them.5® As of October 2013,
AFSCME was in the process of gathering petition
signatures®—and contending with a new legal challenge.

A group of home-care providers represented by the
National Right to Work Legal Defense Foundation
challenged the statute on the ground that government
certification of a bargaining representative to negotiate
with the state on the providers’ behalf would violate their
constitutional right to free association because, even
though the law does not require them to become members
of the union if a majority of providers vote in favor of a
union, the union would become the bargaining
representative of all providers.®® The complaint was
dismissed by the U.S. District Court for the District of
Minnesota.®®* However, on September 19, 2013, the
U.S. Court of Appeals for the Eighth Circuit granted an
injunction® blocking the holding of a unionization election
pending a ruling by the U.S. Supreme Court in Harris v.
Quinn, a challenge to a collective bargaining agreement
under a similar lllinois statute allowing state-subsidized
personal care providers to form a union to negotiate with
the state.’® (See sidebar for a discussion of the Harris
case.) The Supreme Court’s decision in Harris could
have implications for the rights of home-based child
care providers to organize and negotiate with the state
in, and beyond, Minnesota.



HARRIS V. QUINN

Harris v. Quinninvolves a challenge to a collective
bargaining agreement negotiated pursuant to an
lllinois statute authorizing workers providing personal
care services in clients’ homes who are subsidized and
regulated under the state’s Medicaid Home Services
Program to organize and bargain with the state as
public employees “[s]olely for the purposes of coverage
under the lllinois Public Labor Relations Act [PLRA].”*°
Under the PLRA, a majority of employees may choose
an organization to be their exclusive representative in
collective bargaining over contract terms.®® Employees
“may be required, pursuant to the terms of a lawful

fair share agreement, to pay a fee” to a union for their
proportionate share of the costs of bargaining and
contract administration.®! The PLRA also recognizes
employees’ right to refrain from participating in
collective bargaining activities,%? and provides
explicitly that such fair share fees may only be used to
support collective bargaining activities, not electoral
activities.®®

The plaintiffs in the Harris case are individual personal
care providers who are paid with state funds to provide
in-home care under the Medicaid rehabilitation and
disabilities services programs.®* They challenged the
fair share fee provision of the collective bargaining
agreement of the rehabilitation provider plaintiffs on
the grounds that requiring them to pay a fee to a union
representative violates their First Amendment rights.®
The United States Court of Appeals for the Seventh
Circuit held that it did not.®

The court determined that “[b]ecause the personal
[care providers] are employees of the State of lllinois at
least in those respects relevant to collective bargaining,
the union’s collection and use of fair share fees is
permitted by the Supreme Court’s mandatory union fee
jurisprudence,” relying chiefly on Railway Employees’
Department v. Hanson and Abood v. Detroit Board of
Education.®

In Abood, the Supreme Court held that requiring fair
share fee payments by public employees who were not
members of the union in order to support the collective
bargaining activities of the union did not violate the
non-union-member employees’ First Amendment
rights.%® The Abood fair share agreement, the

Seventh Circuit in Harris said, was similar to the
agreement in Harris in that it required non-
union-member public employees “to financially
support the union’s collective bargaining, contract
administration, grievance-adjustment procedures,
and other activities ‘germane to its duties’” as an
exclusive representative.®® In addition, the court

said that the “interests identified by the [Supreme]
Court in Abood are identical to those advanced by

the State” in Harris: peaceful employee relations and
stable labor-management relations.”™ In reviewing the
precedents, the court emphasized that the Supreme
Court has “long approved”™ labor agreements with fair
share fees where such funds are “not used to support
political candidates or views, or other ideological
causes.”"

The Seventh Circuit rejected the Harris plaintiffs’
attempt to distinguish Abood by arguing that they
are not state employees because the patients, not
the state, employ them, and that the state’s interest
in “labor peace” does not apply because home care
providers work “outside the workplace.”” The court
determined that the state was a joint employer of the
personal assistants and that the state’s interests in
“stabilized labor-management relations” applied
without regard to whether employees share the same
workplace.™

In the Supreme Court, the Harris plaintiffs renewed

the arguments they made in the Seventh Circuit and
urged the Supreme Court to reverse the Abood decision
entirely, arguing that it does not provide adequate First
Amendment protections.”

GETTING ORGANIZED: 2013 UPDATE
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State that codified prior
authority to organize and
negotiate with the state

NEW JERSEY

In 2010, New Jersey enacted legislation codifying
bargaining rights first established by an executive order
issued by then-Governor Jon Corzine in 2006.7% Both the
executive order and the legislation authorize FCC
providers, both subsidized and unsubsidized, and
subsidized FFN providers’ to organize and bargain

with the state.”

The legislation authorizes the providers’ representa-
tives to meet with state officials on any topic normally
considered negotiable for public employees, although
providers are expressly not considered state employees.™
Negotiable topics include reimbursement rates,
collection and payment of fees, dispute resolution,
reporting procedures, benefits, health and safety
conditions, and “any other matters that would improve
recruitment and retention of qualified family child care
providers and the quality of the programs they provide.”°
These terms mirror the 2006 executive order.®!

As described in the 2010 Update to Getting Organized,
the 2006 executive order recognized the Child Care
Workers Union (CCWU), a partnership between the
Communications Workers of America (CWA) and the
American Federation of State, County, and Municipal
Employees (AFSCME) as the provider representative,®?
and CCWU negotiated a contract that was in effect
from October 2007 to June 30, 2010.8 At the end of its
term, the parties agreed to extend the contract while
negotiating a new contract; as of October 2013,
negotiations were continuing.8
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States that revoked providers’
legal authority to organize
and negotiate with the state

MAINE

In Maine, as reported in the 2010 Update to Getting
Organized, subsidized and unsubsidized FCC providers
and subsidized FFN providers gained the right to unionize
and negotiate with the state under a statute enacted in
2008.85 The Maine State Employees Association (MSEA),
an affiliate of SEIU, was recognized as the bargaining
agent for these providers in the legislation, and negotiated
a contract that was in effect from July 1, 2009 through
June 30, 2011.8

Attempts to negotiate a new contract with Governor

Paul LePage, who took office in January 2011, on behalf
of home-based child care providers and other workers
represented by MSEA, were unsuccessful.®” In October
2011, MSEA filed a complaint with the Maine Labor
Relations Board alleging that the state violated provisions
of the law that require good faith bargaining and provide
protections against discrimination and coercion of
employees.® In March 2012, the Board ruled that the
LePage administration must stand trial before the

Board on the charges that it negotiated in bad faith and
interfered with the rights of MSEA workers, although other
charges were dismissed.?® That same month, but before
the trial took place, the LePage Administration proposed
legislation to repeal the 2008 statute and end negotiating
rights for home-based child care providers in the name
of “fairness,” explaining that they were the only group of
service providers authorized to bargain collectively on
their subsidy rates.®® The bill passed the legislature and
was signed into law on April 17, 2012, thereby ending this
authority.®!



MICHIGAN

As reported in Getting Organized, subsidized and
unsubsidized FCC providers and subsidized FFN
providers in Michigan obtained bargaining rights through
an interlocal agreement between the state’s Department
of Human Services and the Michigan Home Based
Child Care Council that was approved by then-Governor
Jennifer Granholm in 2006.92 As reported in the 2010
Update to Getting Organized, Child Care Providers
Together (CCPT), a partnership between AFSCME

and the United Auto Workers (UAW), negotiated an
agreement with the state on behalf of these providers that
was effective from January 1, 2008, through December
31, 2011.°%8 However, in March 2011 the Michigan
Department of Human Services and Mott Community
College—which had created the Michigan Home Based
Child Care Council—dissolved the interlocal agreement
and effectively ended future provider bargaining rights.®

WISCONSIN

As described in the 2010 Update to Getting Organized,
in 2009, the Wisconsin legislature codified then-Governor
Jim Doyle’s 2006 executive order that gave subsidized
and unsubsidized FCC providers and subsidized FFN
providers the authority to organize and negotiate with
the state, and the AFSCME affiliate, CCPT, negotiated
an agreement with the state that was in effect from

June 2009 through June 2011.%5 However, in 2011, the
Wisconsin legislature revoked the authority granted by
Governor Doyle as part of a bill that eliminated collective
bargaining rights for the majority of the state’s public
employees.®® In a June 2011 ruling, the Wisconsin
Supreme Court upheld the constitutionality of the
legislative measures used to enact the bill and it went
into effect, leaving providers with no legal authority to
negotiate with the state going forward.*’

In a subsequent legal challenge to the law based on a
challenge to its substantive provisions rather than its
method of enactment, a Dane County circuit court

ruled in September 2012 that parts of the law were
unconstitutional.®® In that case, brought by unions
representing teachers and municipal employees, the court
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held that the union members’ rights of free speech and
association and their right to equal protection were violated
by the state’s limitations on collective bargaining.®® The
state appealed; the circuit court refused to stay its deci-
sion,'® and in March 2013, the state’s Fourth District Court
of Appeals also refused to stay the decision.’" In April
2013, that court certified the appeal to the state’s Supreme
Court.® During the summer of 2013, the state Supreme
Court agreed to review the case,'® and a decision by that
court—which could affect unions other than those that are
parties to the lawsuit—was pending as of October 2013.

State in which providers’
legal authority to organize
and negotiate with the state
survived a challenge

OHIO

As reported in the 2010 Update to Getting Organized, in
2010 then-Governor Ted Strickland signed an executive
order giving subsidized and unsubsidized FCC providers
and subsidized FFN providers the right to unionize and
negotiate with the state, and the AFSCME affiliate CCPT
negotiated an agreement with the state that was in effect
from September 4, 2009, through June 30, 2010."* A
second agreement, which is described in detail in the 2010
Update, was negotiated and in effect from August 1, 2010,
through June 30, 2012."% That agreement was substantially
similar to the previous one, but it also included a number

of changes. Unlike the first agreement, it did not increase
reimbursement ceiling rates, but it prohibited any lowering of
rates for Fiscal Year 2011.7% The first agreement called for
a study of payment procedures, and the second agreement
specified ways to make reimbursement payments faster and
more accurate.'”” The second agreement also called for the
state and the union to work together to expand access to
professional training and development opportunities. %

GETTING ORGANIZED: 2013 UPDATE 7
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A Memorandum of Understanding (MOU) signed in 2011
extended the second agreement through June 30, 2015
with two changes required by changed circumstances.'®
First, because the union had negotiated a union-
sponsored health insurance plan for providers after the
second agreement was signed, the MOU included a
process for deducting insurance premiums from
reimbursement payments for providers who are members
of the union and elect to participate."® Second, because
the state law that applied the fair share fee provision of
Ohio’s Public Sector Collective Bargaining Law to child
care providers sunsetted on January 9, 2011, the MOU
deleted the provision for the collection of fair share
payments.'"

Alaw that would have curtailed collective bargaining
rights in the state—including the rights granted to child
care providers by Governor Strickland’s 2010 executive
order—was enacted in March 2011,""2 but a statewide
coalition, We Are Ohio, successfully petitioned for a
statewide referendum to repeal it.""®* The referendum
repealed it on November 8, 2011, before it took effect,
by a vote of 62 to 38 percent.""® The repealed Ohio law
was similar to the law that successfully eliminated
collective bargaining rights for most public sector
workers in Wisconsin in 2011.6
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State with unsuccessful
efforts to establish providers’
legal authority to organize
and negotiate with the state

CALIFORNIA

As reported in Getting Organized and the 2010 Update

to Getting Organized, there has been a long-term effort

in California to pass legislation authorizing home-based
child care providers to unionize and negotiate with the
state.""” Most recently, in 2011, the legislature passed

a bill that would have provided authority for subsidized
and unsubsidized FCC providers and subsidized FFN
providers to form a union and negotiate with the state,®
but it was vetoed by Governor Jerry Brown.'® The bill
was similar to bills passed and vetoed by Governor Arnold
Schwarzenegger in 2007 and 2008.'° In his veto
message, Governor Brown cited the difficulty of balancing
a desire for quality, affordable child care with a desire to
provide good working conditions for providers, writing that
he was “reluctant to embark on a program of this
magnitude and potential cost” given the budget
challenges California currently faced.''

The effort to gain bargaining rights for California
home-based child care providers continued, however,
with the introduction in 2013 of legislation authorizing
subsidized and unsubsidized FCC providers and
subsidized FFN providers to unionize.'?> As of October
2013, the bill was pending in the Senate, after passing the
Assembly on May 31, 2013.'2® Although the bill is similar
to the one Governor Brown vetoed, the budget situation

in California has improved since then,'?* which may also
improve the bill’s chances for enactment.



Conclusion

Since the publication of the 2010 Update to Getting
Organized, the movement to unionize home-based child
care providers has encountered more active opposition,
in some cases related to broader anti-union activity.
Home-based child care providers gained the right to
organize in three new states, but lost rights they

had previously secured in three other states. Most
significantly, the Supreme Court’s decision in Harris v.
Quinn, expected sometime in the spring of 2014, could
have serious implications for the ability of home-based
child care providers to form unions and bargain with the
state.
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The unionization movement has helped the home-based
child care workforce — and in some instances the child
care workforce as a whole — secure better and more
regular compensation and benefits, more efficient
payment procedures, a process for resolving
grievances, greater access to training, and a stronger
voice in rulemaking, as Getting Organized, Getting
Organized: 2010 Update, and this Getting Organized:
2013 Update have documented. These are the kinds of
changes that child care providers and advocates have
long argued are essential to improving the child care
system, not only for providers but also for the children
and families they serve.
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