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Introduction

NATIONAL WOMEN’S LAW CENTER

DONNA RHODES, A SEASONAL HIGHWAY MAINTAINER for the lllinois Department of Transportation, brought suit
for harassment by her supervisor, Michael Poladian.! Rhodes alleged the following: When she objected to Poladian’s

decision to shorten her plow route, Poladian responded by threatening to “strangle her.”? After she complained about

the threat, the harassment increased—he called her names including “bitch” and “cunt,” and forced her to wash a truck

in sub-zero temperatures.® Poladian gave her undesirable work, placed restrictions on her activities that did not apply

to any other workers, and told a mechanic not to fix the heat in her truck.* Rhodes also found a picture of a nude wom-

an on her locker, cartoons of a sexual nature on the bulletin board, and pornographic movies playing on the workplace

TV.5 Throughout much of her employment, Rhodes was the only woman out of thirty-two workers at her work site.®

THE COURT DISMISSED RHODES’ CLAIMS on the grounds
that her harasser was not a supervisor because he could
not “hire, fire, demote, promote, transfer or discipline” her.”
This was despite the court’s acknowledgment that he
managed Rhodes’ work assignments, investigated
employee complaints and disputes, and assigned less
desirable duties as a form of punishment.? Poladian held
one of the top two jobs at Rhodes’ worksite.® The court
also held that Rhodes was unable to meet the tougher
standard required for a coworker harassment claim to
proceed to trial.’ Rhodes appealed the decision and lost."
The court never even let her case go to a jury.

Donna Rhodes is not alone.

In a recent survey, 25 percent of women and ten percent of
men said they experienced sexual harassment at work."?

And when harassment is perpetrated by a supervisor

it comes with an explicit or implicit threat that the supervisor
will use his authority over the victim to make that person’s
life a living hell. Lower-level supervisors who do not have
the power to hire and fire still have a wide range of
authority they can use to wreak havoc in workers’ lives—
they make decisions about who works the night shift and
who works days, who cleans the toilets and who works the
cash register, who can take a break and who cannot.™

The victims know that if they try to stop the harassment

a lower-level supervisor can retaliate by assigning an
extremely difficult schedule or worse job duties, or making
them work in unsafe conditions.™ This can make it much
more difficult to tell a supervisor to back off or to report the
harassment than if the harassment were perpetrated by a
coworker.'®

The U.S. Supreme Court has recognized the potential

for supervisors to abuse their power by harassing their
subordinates, and that employers have both the ability
and responsibility to try to prevent this abuse.'® And more
than 15 years ago, the Supreme Court put in place strong
protections against supervisor harassment.'” But over the
years some courts watered down those protections by
defining supervisor very narrowly, and excluding

workers harassed by lower-level supervisors from the
reach of those protections.'® As a result, whether workers
were able to have their day in court often turned on

the court’s definition of “supervisor.”®

In a recent five-to-four decision in Vance v. Ball State
University, the Court made it more difficult to seek a
remedy for supervisor harassment by adopting a narrow
and unrealistic definition of who is a supervisor.?’ The Court
held that supervisors who direct daily work activities—but
lack the power to hire and fire—are mere coworkers, and
that the tougher legal standard that applies in cases of
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coworker harassment also applies to harassment by
these lower-level supervisors.?' The Court’'s cramped
definition of supervisor ignores workplace realities, with
negative consequences for millions of workers.

The reality is that most lower-level supervisors have
significant authority over their subordinates, even though
they do not have the power to hire and fire.?2 There are
more than three million of these lower-level supervisors
for more than 17 million low-wage workers—uvirtually all
of the low-wage workforce.?® And another three million
lower-level supervisors oversee millions of workers who
do not earn low wages.*

This report focuses on the likely impact of the Vance
decision on the low-wage workforce, because workers
in low-wage jobs are particularly vulnerable to
harassment and these workers are predominantly
women.?® But the Vance decision puts all workers who
are harassed by lower-level supervisors between a rock

and a hard place. These workers know that they may be
putting their jobs on the line by reporting harassment. For
those still willing to take the brave step of trying to hold their
employers accountable despite the risk involved, they now
stand a good chance of having their cases thrown out by the
court for failure to meet the definition of supervisor adopted in
Vance. And their employers have fewer incentives to prevent
and remedy harassment by lower-level supervisors, making
that harassment more likely to occur.

The Center’s report offers a glimpse into the post-Vance
future, by chronicling cases of egregious harassment by
lower-level supervisors in which women lost in court because
the courts held that their harassers were coworkers, rather
than supervisors. The report then highlights practical steps
that Congress, states, and the Equal Employment
Opportunity Commission can take to address the

mismatch between current law and workplace realities.
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The realities
of the workplace

WRITING FOR THE DISSENT, JUSTICE GINSBURG
observed that the majority opinion in Vance was “blind to
the realities” of the workplace.?® This report shines a light
on several of those important realities.

WORKPLACE REALITY: SEXUAL HARASSMENT
OF LOW-WAGE WORKERS IS WIDESPREAD

Sexual harassment is widespread in the workforce
overall. In Fiscal Year 2013, the combined total number
of harassment charges filed with the Equal Employment
Opportunity Commission (EEOC) and state and local
Fair Employment Practices Agencies was over 30,000.%"
More than 10,000 of these charges involved sexual
harassment, and 82 percent were brought by women.?®
But these numbers probably do not even come close to
reflecting the extent of sexual harassment. In a recent
survey, 60 percent of workers who experienced
harassment said they never reported it.2°

The pervasiveness of sexual harassment has also been
well documented among low-wage workers.* In a study of
more than 1,200 predominantly low-income union workers
in the Boston area, 26 percent of women and 22 percent
of men reported experiencing sexual harassment.*'
African-American women were more likely to report
having experienced sexual harassment (28 percent)

than white women (21 percent) and Latinas (17 percent).®2

A survey conducted by the Restaurant Opportunities
Centers (ROC) United found that more than one in ten
workers in the restaurant industry reported that they or a
coworker had experienced sexual harassment, and this
is likely an undercount.®” As ROC noted, a 2011 review
by MSNBC of EEOC charge data found that nearly

37 percent of EEOC sexual harassment charges from
January to November 2011 came from women in the
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WOMEN ARE THE
MAJORITY OF WORKERS

IN LOW-WAGE JOBS

Women make up more than three-quarters of workers
in the ten largest low-wage occupations (those that
typically pay less than $10.10 an hour).*® These
occupations include child care workers (95 percent
women), maids and housekeepers (89 percent
women), home health aides (89 percent women),
personal care aides (84 percent women), and cashiers
(72 percent women).3* And many of the predominantly
female occupations that pay low wages—including
home health aides, personal care aides, combined
food preparation and serving workers, and child care
workers—rank in the top 30 occupations with the
largest projected job growth between 2012 and
2022 .3 Low-wage workers—three-quarters of whom
are women and more than one-third of whom are
women of color*®—juggle multiple personal,
caregiving, and financial responsibilities and can

least afford to have their livelihoods threatened by
harassment.
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SUPERVISOR HARASSMENT
INTHE AGRICULTURAL
INDUSTRY

Maricruz Ladino worked in the tomato fields for
18 years. She alleged that her farm supervisor
constantly harassed her and pressured her to have
sex with him. “There are supervisors who try to use
their power to mistreat or abuse people. One of the
supervisors wanted me to go with him to check the
crops. He insinuated that he wanted other things
with me. One day we went to do an inspection in
afield. He took the opportunity to abuse me. It
happened in a place far from other people. |
couldn’t say anything. | couldn’t even scream
because it is very traumatic.” She was afraid she
would be seen as a troublemaker if she reported
the supervisor to management. “If I said anything |
would lose my job. | couldn’t lose my job because |
was the one taking care of my daughters. It's
very difficult to decide what to say.

How do | react?”

Public Broadcasting Service, FRONTLINE
Documentary, “Rape in the Fields”
(June 25, 2013).48

restaurant industry.*® Workers described harassment in
restaurants as simply “an accepted part of the culture.”®
This is an industry that pays especially low wages—
approximately 70 percent of food servers are women,
and workers who serve food and drinks earn a median
wage of $8.89 per hour.*

Women working in agriculture, who are often migrant
workers, are also especially vulnerable to sexual
harassment. Agriculture is a heavily male-dominated
industry (roughly 22 percent female), and farmworkers
and laborers earn a low hourly median wage of $8.90.*'

A survey of 150 female farmworkers in California’s Central
Valley found that 80 percent of these workers had
experienced some form of sexual harassment.*?

Among farmworkers, harassment ranges from unwanted
touching and remarks to sexual assault and rape in the
fields, where harassers are often able to perpetrate their
crimes in private.** Sexual harassment and assault is so
common that farms in California have been referred to by
farmworkers as the “field of panties” and farms in Florida
as the “Green Motel.”

Whole families and communities of farmworkers migrate,
work, and live together during the work season.*®* The
blurring of work and family lines makes reporting
supervisor harassment especially difficult for these
workers.*¢ For migrant farmworkers who are harassed,
seeking justice can mean risking their livelihoods, putting
their families at risk, and potentially risking deportation.*”

The prevalence of sexual harassment has been
documented in many other industries that pay low
wages, such as hospitality*® (where maids and
housekeepers are paid a median hourly wage of $9.14)%
and sales and related service®' (where cashiers are paid
a median hourly wage of $9.13).%2

Because they often have little bargaining power, workers
in low-wage jobs can be severely affected by harassment
that involves manipulation of their daily work activities.>
Low-wage workers are least able to absorb the financial
blow of a reduction in hours, or of sudden changes in their
work schedules that make it difficult for them to arrange
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child care or transportation to work. But this is exactly
the type of harassment that lower-level supervisors are
well-positioned to perpetrate.

WORKPLACE REALITY: MILLIONS OF LOWER-LEVEL
SUPERVISORS HAVE SIGNIFICANT POWER OVER
LOW-WAGE WORKERS

The majority decision in Vance was premised on the
assumption that lower-level supervisors do not have
sufficient authority to qualify as supervisors. But
research shows that in the modern workplace, lower-
level supervisors have substantial power over their
subordinates. And these lower-level supervisors are
extremely common in low-wage industries.

Lower-level supervisors exercise significant
direction and control over their subordinates’
daily work activities

The academic literature and an informal survey by the
Center show that lower-level supervisors increasingly
play an intermediate supervisory role between entry-level
workers—workers with the lowest level jobs—and

managers.> While lower-level supervisors have significant

responsibility for directing entry-level workers’ day-to-day
activities, most have no formal authority to hire or fire
workers, which often lies with managers.*®

The responsibilities of lower-level supervisors include:

1. Planning and scheduling; documentation
of records and reports

Carrying out “human relations” counseling
Coordination and control; organizing work
Maintaining external relations

Managing performance — reward contingencies
Maintaining quality and efficiency

Maintaining safety and cleanliness

© N o a0 M 0D

Maintaining machinery and equipment
9. Selecting employees [for tasks]

10. Training employees

11. Stimulating suggestions

12. Maintaining union-management relations.%®
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SUPERVISOR HARASSMENT
IN THE RESTAURANT

INDUSTRY

Eighteen-year-old Gabriela Rios-DaSilva worked
as a bartender and server at One, Inc. in Puerto
Rico. She alleged that her supervisor frequently
pulled her close to his body, gave her hugs,
grabbed her by the arms and made sexual
comments including: “I can’t wait to have you”;
“You are mine”; “You would like to go out with an
older man like me”; “You look hot today”; and
“Where do you live so | can pick you up?” She
worked under these conditions for eight months,
and in April 2011, when she could not tolerate
the harassment any longer, she quit her job.
Rios brought a sexual harassment lawsuit
against her employer which is still pending.

Rios-DaSilva v. One, Inc., No. 12-1286 (DRD),
2013 WL 5912573 (D. P.R. Oct. 7, 2013).
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The substantial responsibilities assigned to lower-level
supervisors reflect a trend toward a flattening of
organizational hierarchies, in which many businesses
have moved to team-based management, shifting
“supervision, responsibility, and even discipline... from
managers to peers.”’ As a recent survey of 135 organi-
zations in the United Kingdom explained, this structure
has left managers responsible for long-term planning and
directing operations on a larger scale, but they may lack
direct responsibility for the routine matters that affect
entry-level workers; those responsibilities are often left
with lower-level supervisors.5®

While these organizational trends are widespread
throughout the economy, this report focuses on the
supervisory structure in low-wage jobs, which are
predominantly held by women.®® An informal survey

of seven organizations advocating for workers
representing ten low-wage industries provides additional
evidence that lower-level supervisors (described in the
survey as “first-line supervisors”) exercise significant
control over daily work activities but have little authority
to take tangible employment actions like hiring and firing,
setting pay, or promoting their subordinates.

All of the organizations reported that lower-level supervi-
sors have significant responsibility for directing daily work
activities. They unanimously reported that lower-level
supervisors in their industries have the authority to train
and mentor new workers (10/10), and assign tasks or
give permission for breaks (10/10). Most reported that
lower-level supervisors in their industries have the
authority to set worker schedules (6/10), make teams or
assign partners (7/10), and coach workers and evaluate
performance (8/10).

In contrast, according to all but one of the organizations
surveyed, lower-level supervisors do not have the authority
to hire and fire workers.®° Similarly, they reported that
lower-level supervisors do not have the authority to
approve raises or promotions in any of their industries.

The organizations reported that only managers or

other higher-level employees in their industries have the
authority to take actions like hiring or firing (9/10) or setting
pay or promoting workers (10/10).

FIGURE 1: ORGANIZATIONS ADVOCATING FOR WORKERS WEIGH IN

First-Line Supervisor Responsibilities

Organizations Advocating for Workers by Industry

1. Hire and fire workers 1
2. Approve raises or promaotions 0
3. Discipline warkers 4
4, Assign overtime 4
5. Coach workers and evaluate worker performance 8
6. Train and mentor new workers 10
7. Set schedules 3
§. Approve worker requests for schedule changes or time off 4
9. Assign tasks or give permission for breaks 10
10. Make teams or assign partners 7

Note: The survey responses depicted are from the following organizations: Agriculture-Coalition of Immokalee
Workers (CIW); Retail 1-Retail Action Project (RAP); Retail 2-Organization United for Respect at Walmart
(OUR Walmart); Garments-Garment Worker Center (GWC); Home Care-Paraprofessional Healthcare Institute

‘V NATIONA
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(PHI); Nursing Homes-PHI; Food Service 1-Restaurant Opportunities Centers (ROC) United; Food Service

2-UNITE HERE; Hospitality 1 & 2-UNITE HERE.

6 REALITY CHECK SEVENTEEN MILLION REASONS LOW-WAGE WORKERS NEED STRONG PROTECTIONS FROM HARASSMENT

L
S
R



NATIONAL WOMEN’S LAW CENTER

TABLE 1: LARGEST OCCUPATIONS WITHIN INDUSTRIES SURVEYED BY NWLC
e

Median hourly wage Percent women

Industry & Occupation within industry (all industries)

Support Activities for Agriculture and Forestry

Farmworkers and Laborers, Crop, Nursery, and Greenhouse $8.90 19.1*

Graders and Sorters, Agricultural Products $9.09 61.5
Retail Trade

Retail Salespersons $10.09 49.7

Cashiers $9.13 7.7
Apparel Manufacturing (Garments)

Sewing Machine Operators $9.29 76.1

Textile Cutting Machine Setters, Operators, and Tenders $9.90 N/A
Home Health Care Services

Home Health Aides $9.82 89.0*

Personal Care Aides $8.90 84.7
Nursing and Residential Care Facilities

Nursing Assistants $11.31 89.0*

Home Health Aides $10.21 89.0*
Food Services and Drinking Places

Combined Food Preparation and Serving Workers, Including Fast Food $8.71 65.3

Waiters and Waitresses $8.89 70.4
Accommodation (Hospitality)

Maids and Housekeeping Cleaners $9.14 87.7

Hotel, Motel, and Resort Desk Clerks $9.74 72.8

*The occupation categories used to determine the percentage of women are slightly broader than the occupations listed.

Source: Bureau of Labor Statistics, May 2012 National Industry-Specific Occupational Employment and Wage " NA T‘\“J OENN%E
Estimates, available at http://www.bls.gov/oes/current/oessrci.htm. Percent women based on Bureau of Labor “L CENTER
Statistics, Current Population Survey, Table 11, Employed persons by detailed occupation, sex, race, and Hispanic www.nwic.org

or Latino ethnicity, Annual Averages, available at http://www.bls.gov/cps/cpsaat11.htm. Detailed occupations shown
here are the top two that made up the largest share of the industry.
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Virtually all low-wage workers are in industries
with lower-level supervisors

TECHNICAL NOTE: To determine the prevalence

Today there are more than six million lower-level of lower-level supervisors—those who direct daily
supervisors in the American workplace, more than half work activities but are unlikely to have hire/fire
of whom oversee low-wage workers.®' power—in fields employing low-wage workers,

) ) ) we examined the numbers of supervisors classified
In fields with a lower-level supervisor and where . ; o
as “first-line supervisors” by the Bureau of Labor
Statistics Standard Occupational Classification
(SOC) system.®® Our analysis examined the
+ 3.1 million lower-level supervisors oversee workforce in major occupation groups (described

low-wage workers.% throughout this report as “fields examined”) with

low-wage occupations account for at least ten percent
of the workforce:®2

* In comparison, only 690,000 higher-level managers @ f|rst-.I|ne supervisor position and where low-
wage jobs account for at least ten percent of the
workforce.®” The fields analyzed capture the large

+ 17.4 million of the 42.6 million workers majority (92 percent) of workers in low-wage

in these fields—over 40 percent—hold occupations.®

low-wage jobs.5®

are responsible for low-wage workers.®

For more information on the data sources and definitions
in this analysis, see the Methodological Appendix.

The fields examined have more than four times as many lower-level
supervisors as managers.®®

FIGURE 2: THE LOW-WAGE WORKPLACE

Managers
700,000

Lower-Level
Supervisors

3.1 million

Low-Wage

Workers
17.4 million

Note: Workers shown are in major occupation groups, or fields, which include a first-line supervisor and for which
low-wage occupations account for at least ten percent of the workforce. Data only include managers and first-line W
supervisors who are responsible for low-wage workers. See Methodological Appendix for details. www.nwlc.org
Source: Bureau of Labor Statistics, Occupational Employment Survey, May 2012.
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FIGURE 3: THE NUMBER OF LOWER-LEVEL SUPERVISORS FOR EVERY
100 LOW-WAGE WORKERS—BY OCCUPATION GROUP

Transportation and Material
Moving Occupations
o 0 o

Mttt e

Farming, Fishing, and
Forestry Occupations

Sales and Related Occupations

Mo

Personal Care and Service
Occupations

Building and Grounds Cleaning
and Maintenance Occupations

Food Preparation and Serving
Related Occupations

MMM o

Note: Occupations shown are in major occupation groups, or fields, that include first-line supervisors and for which
low-wage occupations account for at least ten percent of the workforce. Data only include first-line supervisors who

are responsible for low-wage workers.

riiterreeetenad

tirrirrirrirM @
Mt M I I ©

MMMt @
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www.nwlc.org

Source: Bureau of Labor Statistics, Occupational Employment Survey, May 2012.

The ratio of lower-level supervisors to low-wage workers
varies by the field examined, ranging from seven to 44
lower-level supervisors for every 100 low-wage workers.

* Across all of these fields, there are approximately
18 lower-level supervisors and only four
managers responsible for every 100
low-wage workers.

* In the field with the most low-wage workers, Food
Preparation and Serving Related Occupations
(over 9.2 million low-wage workers), there are
ten lower-level supervisors and only
two managers responsible for every
100 low-wage workers.

These numbers suggest that lower-level supervisors are far
more common than managers in many fields employing a
substantial share of low-wage workers.

WORKPLACE REALITY: LOW-WAGE WORKERS
NEED STRONG PROTECTIONS FROM HARASSMENT
BY LOWER-LEVEL SUPERVISORS

Robust protections from harassment by lower-level
supervisors are crucial because of the organizational trend
toward lower-level supervisors having significant authority
over the workers they oversee. This is especially true in
light of the prevalence of workplace harassment in many
low-wage industries and the substantial number of
lower-level supervisors in those industries.

And more than 15 years ago, the Supreme Court put
strong protections in place. Recognizing the potential for
supervisors to abuse their power over their subordinates, in
Burlington Industries, Inc. v. Ellerth and Faragher v. City of
Boca Raton, the Supreme Court held that employers have
a heightened legal responsibility to protect workers from
supervisor harassment.”

REALITY CHECK SEVENTEEN MILLION REASONS LOW-WAGE WORKERS NEED STRONG PROTECTIONS FROM HARASSMENT 9
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LEGAL STANDARDS THAT APPLY TO SEXUAL
HARASSMENT CLAIMS

The standard for employer liability for workplace harassment hinges in part on whether the harasser is a supervisor.

Harassment resulting in a tangible employment action: An employer is automatically responsible for supervisor
harassment that results in a tangible employment action, like firing or demoting the victim.™

Harassment that does not result in a tangible employment action:

By a supervisor: When supervisor harassment does not result in a tangible employment action, the employer

is also automatically responsible unless the employer can prove an “affirmative defense” to liability. The
employer is not liable only if it exercised reasonable care to prevent and correct the harassment and the plaintiff
unreasonably failed to take advantage of the preventative or corrective opportunities provided by the employer

or to otherwise avoid harm.™

By a coworker: In cases of coworker harassment, a tougher negligence standard applies. The plaintiff faces
the additional hurdle of proving that the employer was negligent in controlling working conditions—that the
employer “knew or should have known about the conduct and failed to stop it.””®

Faragher and Ellerth established an important principle:
because a supervisor’s ability to harass is a direct result
of the authority given to the supervisor by the employer,
the employer should be liable for the supervisor’s actions
unless the employer can show that it took steps to
prevent harassment and to address harassment when

it occurred, and that the plaintiff failed unreasonably to
take advantage of the opportunities provided by the
employer to report and address the harassment.”™ This
rule encourages employers to put policies in place to
prevent harassment and to respond promptly and
effectively when harassment occurs.”

In 1999, the EEOC issued guidance explaining that the
standard for liability in supervisor harassment cases
articulated in Faragher and Ellerth applies to harassment
by: those who direct employees’ daily work activities,
such as those with the authority to increase employees’
workload, assign undesirable tasks, train employees,
and oversee their daily work; and those with the power to
undertake or recommend tangible employment actions
such as hiring, firing, setting pay, or making promotion
decisions.” Including individuals who direct daily work
activities within the definition of supervisor reflects that
these individuals have significant power over their
subordinates, and that their power comes directly from
the employer.”” Unfortunately, some courts failed to
follow the EEOC guidance, resulting in watered down
protections for workers.

10 REALITY CHECK SEVENTEEN MILLION REASONS LOW-WAGE WORKERS NEED STRONG PROTECTIONS FROM HARASSMENT
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Vance v. Ball State University
undercut protections from harassment
by redefining lower-level supervisors
as coworkers

IN VANCE V. BALL STATE UNIVERSITY, the Supreme
Court ignored the EEOC’s guidance, deciding lower-level

VANCE v. BALL
STATE UNIVERSITY

supervisors who have the power to direct daily work
activities—but who do not have the power to hire, fire and
take other tangible actions against their subordinates—

should be treated like coworkers under the law, and that
Maetta Vance, an African-American catering

assistant at Ball State University, filed a lawsuit for
racial harassment perpetrated by Saundra Davis,
the catering specialist whom Vance alleged was her
supervisor.®! She alleged that Davis subjected her,
often the only African-American worker in the
catering department at Ball State, to racial slurs,
threats, and intimidation.®?> When Vance com-
plained to management about the harassment,
they told both Vance and Davis to “respect” each
other.3® After that, things got worse. Davis taunted
Vance, and one day cornered her on campus with
her daughter who said, “[y]ou are...
a fucking nigger.... I'll kick your ass.”%

victims of harassment by lower-level supervisors must
proceed under the more difficult negligence standard that
applies in coworker harassment cases.”

The Vance decision is disconnected
from the day-to-day reality of the
workplace, and makes it harder for victims
of harassment at the hands of a
lower-level supervisor to have their
dayin court.

By narrowing the definition of supervisor to only those

with the power to effect “a significant change in
employment status, such as hiring, firing, failing to
promote, reassignment with significantly different

responsibilities, or a decision causing a significant change

in benefits[,]” Vance gives cover to employers who

In addressing Vance’s claim, the Supreme Court
held that an employee is a “supervisor” for purposes
of determining the employer’s liability for harass-
ment under Title VII of the Civil Rights Act only if
he or she is empowered by the employer to take

bury their heads in the sand when it comes to how their tangible employment actions against the victim.®

Because Davis did not have the power to take
tangible employment actions, like hiring, firing, or
denying a promotion to Vance, the Court held that

Davis did not qualify as Vance’s supervisor.

entry-level workers are treated.” The decision ignores the
reality of today’s workplace—where more than six million
lower-level supervisors exercise significant control over
their subordinates. The decision will have negative
consequences for workers across the income spectrum.
And it could have a particularly devastating effect in
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low-wage industries, since more than half of lower-level
supervisors are in industries with low-wage workers.&

Now, in addition to proving that harassment took place,
workers seeking to hold their employers accountable for
a hostile work environment created by their lower-level
supervisors must also prove that their employers were
negligent in controlling working conditions, the standard
that applies to coworker harassment claims. As Justice
Ginsburg pointed out in her dissent in Vance, whether an
employer is negligent is often very difficult for a worker to
know since it is the employer—not the worker—who has
ready access to records of its actions in response to a
harassment complaint.&”

Cases of lower-level supervisor harassment decided
before Vance provide a window into the future for victims
of harassment. In the harassment cases discussed below,
whether a retail worker, a mechanic’s helper, chicken
processing plant workers, truck drivers, and a fast food
worker were able to have their day in court turned on the
courts’ definition of supervisor. These cases show that
when courts apply an overly constrained definition of
supervisor, harassment victims can often lose as a

direct result.

IN A HARASSMENT CLAIM, WHETHER WORKERS
WILL BE ALLOWED TO HAVE THEIR DAY IN COURT
OFTEN TURNS ON THE COURT’S DEFINITION OF
SUPERVISOR

Prior to the Supreme Court’s decision in Vance, federal
appellate courts in the Second and Fourth Circuits and
some federal trial courts followed the EEOC guidance,
treating both individuals with the power to take tangible
employment actions and individuals who direct daily work
activities as supervisors.® This was often crucial to
workers’ ability to survive employers’ efforts to get their
harassment claims dismissed.

For example, in Whitten v. Fred’s, Inc., a case in the
Fourth Circuit, Clara Whitten, the assistant store manager
at a Fred’s Super Dollar Store, was able to get her day in
court because the appellate court held that Matt Green,
the alleged harasser and store manager, was her

supervisor.8® Whitten’s lawsuit included the following
allegations: Green told Whitten she needed to “be good to
[him] and give [him] what [he] want[ed]” if she wanted long
weekends off from work, and that he would make her life a
“living hell” if she ever took work matters “over [his] head.”®
Green walked behind Whitten, pressing his genitals into her
back.”” When Whitten ignored his order to meet him in the
storeroom at the back of the store, afraid of what would
happen there, Green responded by ordering her to stay late
to clean. He told her that the store should be spotless and
that he did not care if it took her all night.*?

The employer did not even contend that Green did not
commit unlawful harassment. Instead, it tried to escape
liability by arguing that Green was not Whitten’s supervisor.
The lower court dismissed Whitten’s case on the grounds that
Green was not her supervisor because he did not have the
power to hire, fire, or take other actions that would have

an economic impact on Whitten.®® That court then held

that Whitten was unable to meet the tougher standard

for employer liability that applies in cases of coworker
harassment.®* The appellate court reversed, holding that
Green was Whitten’s supervisor because he exercised
“significant” authority over Green, including the ability to
“change Whitten’s schedule and impose unpleasant duties
on a whim.” As a result, Whitten was able to proceed with
her claims.%

The Second Circuit also defined “supervisor” to include
individuals with authority to direct daily work activities, and

as a result workers harassed by these supervisors were able
to have their day in court. In Mack v. Otis Elevator Co.,
Yasharay Mack, a mechanic’s helper, made the following
allegations of harassment by James Connolly, the
mechanic-in-charge and most senior employee at her
worksite: Connolly frequently stripped down to his underwear
in front of Mack, and adjusted himself while changing his
clothes.®” Connolly grabbed Mack by the waist, pulled her into
his lap, tried to kiss her, and touched her buttocks.®® Connolly
frequently questioned why, as an African-American woman,
Mack had her job, and boasted to her about his sexual
exploits.®® Connolly made inappropriate comments about
Mack’s appearance, stating that she was “the most attractive
helper” he had seen, and that she had a “fantastic ass,”
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“luscious lips,” and “beautiful eyes.”"® When Connolly
became angry with Mack, he denied her overtime hours.
When Mack asked Connolly to stop harassing her, he
replied, “I get away with everything.”'%

The lower court decided that Connolly was not Mack’s
supervisor, and then dismissed Mack’s claim on the
grounds that Mack would not be able to prove employer
negligence—as required in a case of coworker
harassment.'® The appellate court reversed, holding that
the mechanic-in-charge was Mack’s supervisor because
he had the authority to assign work and direct the
workforce.'® As a result, Mack was able to get her

day in court.'%

Some lower courts also applied the EEOC’s
commonsense definition of “supervisor,” allowing

workers who experienced harassment to survive
employers’ attempts to have their claims dismissed before
trial. For example, in Dinkins v. Charoen Pokphand USA,
Inc., six women workers in a chicken processing plant
brought suit against their employer for harassment by their
lower-level supervisors.'® Jennelle Beasley alleged that
Jerry Marsh told her “every time he looked into her eyes”

it made his “dick trickle,” and that he had some lotion in
his van he wanted to rub on her."%” Beasley also alleged
that Marsh repeatedly stood behind her, simulating
masturbation and anal intercourse while she worked;
grabbed her between the legs; touched her breasts;

and followed her into the restroom and touched her
inappropriately. %

The employer’s attempt to persuade the court to

dismiss the case on grounds that the harassers were not
supervisors was unsuccessful. The court held that the
harassers were supervisors because they trained
workers; moved from line to line observing workers’
progress while more junior employees were not
permitted to leave the line; reported workers’ mistakes
and gave them written warnings; and had titles like line
chief and line leader.'®® Beasley and the other women
workers were able to proceed with their claims.®

NATIONAL WOMEN’S LAW CENTER

WHEN COURTS HAVE DEFINED SUPERVISOR
NARROWLY, EMPLOYERS HAVE OFTEN ESCAPED
LIABILITY FOR HARASSMENT

In EEOC v. CRST Van Expedited, Inc., newly hired truck
drivers alleged harassment by their lower-level supervisors
in the Eight Circuit where courts defined supervisor very
narrowly. Many of their claims were dismissed as a result.

Catherine Granofsky-Fletcher, Antoinette Baldwin, Maybi
Fernandez—Fabre, and Jennifer Susson were newly hired
truck drivers for CRST Van Expedited based in Cedar
Rapids, lowa."" They made the following allegations of
harassment by their supervisors, the Lead Drivers in their
truck driving training program?: Granofsky-Fletcher alleged
her Lead Driver, William Yoder, told her to “scoot over” so
he could join her in her bunk. When she refused, he threw
things around the truck angrily. The next day, he removed his
shirt and said she “was going to do it or [she] wasn’t going
to pass.”"®*Baldwin alleged her Lead Driver, Steven Pears,
made repeated sexual advances. She wanted to report his
conduct, but he refused to let her use the phone in the truck.
He told her “[it's] his truck and he can do what he wants to do
in his truck.” She hoped saying “no” repeatedly would put a
stop to his behavior. Instead, Pears ordered Baldwin off

the truck mid-trip and left her at a truck stop in lllinois."™
Fernandez-Fabre alleged her Lead Driver exposed himself,
urinated in her presence, and required her to urinate in a
cup." Susson alleged her Lead Driver repeatedly

made sexually suggestive comments and touched her
inappropriately. He raised his hand as if he was going to

hit her and then he spit in her face instead."®

The Lead Drivers were responsible for training the women
during a 28-day trip, deciding when they could pull off the
road for a rest stop, and giving them a “pass/fail” grade that
would weigh heavily in the ultimate decision about whether
they would get trucker certification.”” Despite the significant
power they held over the newly hired truck drivers, when
the EEOC brought suit for supervisor harassment on
behalf these and dozens of other women harassed by
Lead Drivers, the court held that their harassers were not
supervisors because they did not have the power to hire
and fire."® Instead the court held that their harassers were
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mere coworkers, and that many of the women did not
meet the far tougher standard that applies in cases of
coworker harassment."® As a result, these women’s cases
were thrown out.'® The court’s decision was later upheld
by the Eighth Circuit."?'

In all of the cases described above, lower-level
supervisors abused the power given to them by their
employers to harass their victims. Extremely difficult
schedules, worse job duties, and poorer working condi-
tions were often imposed or threatened as part of the
harassment. But even in the face of egregious abuses by
lower-level supervisors, whether workers could have their
day in court turned on whether their harassers met the
court’s definition of supervisor.'?

COURTS HAVE ALREADY BEGUN DENYING JUSTICE
TO WORKERS AS A RESULT OF VANCE

The Vance decision is already making it more difficult

to hold employers accountable for harassment by
lower-level supervisors.'? For example, in McCafferty
v. Preiss Enterprises, Inc. the Tenth Circuit recently
affirmed dismissal of Megan McCafferty’s case on the
grounds that her harasser was not a supervisor.'?*

McCafferty was a 15-year-old student who alleged that
Jacob Wayne Peterson, her 21-year-old shift supervisor at
McDonald’s, offered her a ride from school to her job but,

instead of driving her to work, told her she could take the day
off and drove her to his friend’s house.'® She further alleged
that over the course of two days he sexually assaulted her
while plying her with drugs and alcohol.?

The Tenth Circuit affirmed the lower court’s dismissal of
McCafferty’s case, holding that her employer was not
responsible for Peterson’s harassment because he was not a
supervisor as defined by the Supreme Court in Vance since
he lacked the power to hire, fire, and promote employees.'?
This was despite the fact that Peterson was often the most
senior person on duty when McCafferty worked, and was a
participant in McDonald’s manager-in-training program,
assigned job duties, scheduled break time, had authority to
authorize overtime, and had authority to send employees
home when work was slow or when an employee had
engaged in misconduct.'?®

McCafferty illustrates the challenge of the Vance decision

in the 21st century workplace: employers have
concentrated hire and fire power in the hands of a few
higher-level managers while dispersing substantial
daily supervisory responsibilities among lower-level
supervisors, whose harassment is far less likely to lead
to employer liability. Since the Vance decision, some
lawyers have already begun advising employers to use this
strategy to limit their liability for harassment by lower-level
supervisors.'?

Extremely difficult schedules, worse job duties, and
poorer working conditions were often imposed
orthreatened as part of the harassment.
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Commonsense solutions
to restore crucial protections

from harassment

VANCE UNDERMINES TWO CORE PRINCIPLES that
have long governed the legal standards in workplace
harassment cases—employers should be held
accountable for supervisor harassment, and they should
be encouraged to take proactive measures to address it.
By imposing an absurdly narrow definition of supervisor,
Vance put a giant roadblock in the path of workers
seeking a remedy for workplace harassment. It also
weakens incentives for employers to prevent and quickly
respond to workplace harassment by lower-level
supervisors.

Justice Ginsburg stated in her dissent that “the ball is
once again in Congress’s court to correct the error into
which this Court has fallen, and to restore the robust
protections against workplace harassment the Court
weakens today.”®

The recently introduced Fair Employment Protection
Act would restore strong protections from harassment in
federal law by:

* Providing for employer vicarious liability in hostile work
environment and retaliatory hostile work environment
harassment claims on the basis of sex, race, national
origin, religion, disability, age, and genetic information,
when that harassment is committed by either:

« individuals with the authority to take tangible
employment actions like hiring, firing and
promoting employees; OR

« individuals with the authority to direct daily
work activities. !

The Fair Employment Protection Act would leave
undisturbed:

» Employers’ affirmative defense to vicarious liability;

 The negligence standard that applies to coworker
harassment; and

* The strict liability standard that applies in cases of
supervisor harassment resulting in a tangible employment
action.'?

In addition, there is a real risk that courts will adopt an
overly narrow interpretation of the already onerous standard
in Vance, limiting workplace protections against harassment
even further. The EEOC should clarify for courts, employ-
ers, and workers how Vance applies in workplaces where
employers have delegated most supervisory responsibilities
to lower-level supervisors. For example, the EEOC should
take steps to ensure that employers do not mislabel their
workers in efforts to avoid workplace liability—employers
that effectively delegate hire and fire authority to lower-level
supervisors may still be subject to supervisor harassment
standards." Furthermore, the EEOC should remind
employers that the negligence standard that applies in
cases of coworker harassment is not an impossible standard
for workers to meet. In fact, in Vance the Supreme Court
noted that the degree of authority delegated to lower-level
supervisors and the extent to which the employer
monitored the workplace and had systems in place to
respond to harassment should be considered in evaluating
employer negligence.”* Guidance explaining how
employer-delegated authority and ineffective complaint
mechanisms should be considered by courts when
evaluating employer negligence in a coworker harassment
case could help avoid decisions that misinterpret the
standards.

Likewise, states can take actions to restore worker protec-
tions from supervisor harassment. For example, Maryland
has already introduced the Fair Employment Preservation
Act to amend Maryland’s nondiscrimination law to make
clear that employers are vicariously liable for harassment by
individuals with the authority to take tangible employment
actions and those who direct daily work activities.

REALITY CHECK SEVENTEEN MILLION REASONS LOW-WAGE WORKERS NEED STRONG PROTECTIONS FROM HARASSMENT 15



NATIONAL WOMEN’S LAW CENTER

Conclusion

AFTER FIVE DECADES OF FEDERAL PROHIBITIONS
against sex discrimination, the continued prevalence of
sexual harassment is a testament to the inequality that

still plagues our nation’s workplaces. The Supreme Court’s
decision in Vance leaves workers who experience sexual
harassment at the hands of lower-level supervisors
unequal and without adequate protections. And many

of those put at greater risk and left with fewer remedies
are women working in low-wage jobs.

There is no dispute that lower-level supervisors’ ability
to harass their subordinates is firmly rooted in the power
given to them by their employers. Legislators and
regulators must address the mismatch that the Vance
decision created between the law and the reality of

the workplace.
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Methodological appendix

SOURCE

Data from the Bureau of Labor Statistics’ (BLS) Occupational Employment Statistics (OES) that “enable the analysis of the
occupational composition of different industries” were used in this analysis to conservatively estimate the number of lower-level
supervisors in the labor force.* The BLS uses the Standard Occupational Classification (SOC) system to classify data on
occupational groups in the national workforce.

The academic literature has long recognized differences in levels of supervisory authority in the workplace, often using a
three-tiered system to describe the different roles within an organization. In this system, “managers” are defined as those who
(a) “supervise another employee who is directly responsible to [them]” and either (b) “influence or set the rate of pay received by
others” or (c) “have the authority to hire or fire others.” “Supervisors,” in contrast, are those who only have supervisory authority
(a) and not (b) or (c). “Workers” have no authority to do any of the above.™" Using this framework as a starting point, this report
examines entry-level workers, lower-level supervisors, and managers.

LOW-WAGE WORKERS

This analysis defines “low-wage occupations” as those with hourly median earnings of $10.10 per hour or less. The Fair
Minimum Wage Act pending in Congress would gradually raise the federal minimum wage from $7.25 to $10.10 per hour (and
would also increase the tipped minimum cash wage from $2.13 per hour to 70 percent of the minimum wage and index these
wages to keep pace with inflation).®

Virtually all workers (96 percent) in low-wage occupations work in fields where first-line supervisors are part of the organizational
structure. The other four percent of low-wage workers are in the healthcare field—see “Fields Examined” below for discussion of
the classifications of healthcare occupations in this analysis.

LOWER-LEVEL/FIRST-LINE SUPERVISORS

In the data sections of this report, we estimate the number of lower-level supervisors who exercise significant control over daily
work activities but do not have the power to hire or fire workers. The position of lower-level supervisor is also called “first-line
supervisor” in the literature and in our data source, the SOC. The SOC defines “first-line supervisors” as workers who “spend 80
percent or more of their time performing supervisory activities...”.™®® The first-line supervisor category does not include managers,
who engage in “planning and directing” in addition to supervising, nor does it include workers who spend less than 80 percent

of their time supervising. The 80-percent threshold means that the number of first-line supervisors reported in this analysis likely
understates the number of lower-level supervisors who may have some control over the schedule and daily work activities of an
entry-level worker.

In this analysis the “lower-level supervisors” category includes all workers in detailed occupations explicitly labeled as “first-line
supervisors,” as well as any detailed occupations that fall under broad categories of “first-line supervisors” such as gaming
supervisors and slot supervisors. Two other occupations (aircraft cargo handling supervisors and chefs and head cooks) are
also included in the “lower-level supervisors” category for this analysis because they fall between the levels of manager and
entry-level worker.

Using “first-line supervisors” as a proxy for lower-level supervisors likely produced a conservative estimate of the number of
lower-level supervisors, given that some positions with supervisory authority are not classified as “first-line supervisors” for a
variety of reasons. The category “first-line supervisors” likely undercounts the number of supervisors because employees with
supervisory duties who spend less than 80 percent of their time supervising are classified with the workers they supervise rather
than as “first-line supervisors.” Additionally, several major occupation groups do not have first-line supervisors (including the
major occupation groups in the healthcare field—for more information see “Fields Examined”) and thus are not included in this
analysis, though they may also have relatively flat or decentralized hierarchies.

When this report describes lower-level supervisors in the “low-wage workplace,” such as in Figures 2 and 3, first-line supervisors
are only included if they are responsible for low-wage workers. These determinations were made through qualitative analysis of
the Occupational Profiles hierarchy.™°
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MANAGERS

Management occupations are not included in the workforces of major occupation groups in the BLS OES because they are
classified in a separate major occupation group (11-0000), and thus they are not included in “workforces” in this analysis.
Detailed manager occupations were matched to the non-management fields they manage. When this report describes
managers in the “low-wage workplace,” such as in Figure 2, managers are only included if they are responsible for low-wage
workers. These determinations were made by searching for keywords from the management title in the Occupational Profiles
hierarchy. !

FIELDS EXAMINED

This report discusses the number of lower-level supervisors, managers, and low-wage workers in a subset of major occupation
groups, described in the report as “fields examined.” Major occupation groups are included if they meet two qualifications: (1)
they include a first-line supervisor category in the organizational hierarchy, and (2) a non-trivial share—at least ten percent—
of their workforce is comprised of workers in low-wage occupations.

TABLE 2: COMPOSITION OF FIELDS EXAMINED

First-Line Low-Wage Total Share of Workers
Major Occupation Group Supervisors  Workers Workers'4 that are Low-Wage
Food Preparation and Serving Related Occupations 914,970 9,214,350 11,546,880 79.8%
Building/Grounds Cleaning/Maintenance Occupations 170,690 894,920 4,246,260 21.1%
Personal Care and Service Occupations 174,450 2,431,870 3,810,750 63.8%
Sales and Related Occupations 1,457,580 3,318,340 13,835,090 24.0%
Farming, Fishing, and Forestry Occupations 19,340 292,730 427,670 68.4%
Transportation and Material Moving Occupations 366,210 1,198,660 8,771,690 13.7%
Total 3,103,240 17,350,870 42,638,340 40.7%
Note: Fifelds examined are major occupation groups which include a first.-line supewi§or and for. which low-wage u \‘\«Mo T‘\‘q OENNA’ %
occupations account for at least ten percent of the workforce. Data only include first-line supervisors who are LAW CENTER

responsible for low-wage workers. Source: Bureau of Labor Statistics, Occupational Employment Statistics, May 2012.  \yww.nwic.org

This subset captures virtually the entire low-wage workforce because 92 percent of workers in low-wage occupations are
clustered in the fields examined. The eight percent of workers in low-wage occupations not represented in this sample fall into
four major occupation groups. First, our analysis does not include Healthcare Support Occupations, even though the low-wage
detailed occupation of home health aides fits into this field, because workers in the field are usually supervised by workers
classified in a different field—Healthcare Practitioners and Technical Occupations. Classifying these groups of workers into two
different major occupation groups means that Healthcare Support Occupations are not coded in the OES as having first-line
supervisors. Note that even though healthcare support occupations are not included among the fields examined, according to
our survey of organizations advocating for workers their workforce does include lower-level supervisors. The following major
occupation groups were excluded, even though these fields have first-line supervisors, because workers in low-wage
occupations made up less than ten percent of the workforce: Protective Service Occupations (4 percent low-wage), Office

and Administrative Support Occupations (1 percent low-wage), and Production Occupations (3 percent low-wage).
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