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Introduction
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THE EQUAL PAY ACT OF 1963 is the landmark law that requires employers to pay male and female employees equally

for substantially equal work. Until the Act was signed into law it was perfectly legal and common practice to openly

pay women lower wages than men for the same job. Women working full time, year round were typically paid only 59

cents for every dollar paid to their male counterparts' and job postings routinely listed separate salaries for male and

female employees.?

THIS HISTORIC ACT ENCOUNTERED INITIAL RESISTANCE.
Opponents of the Equal Pay Act argued that the legislation
was unnecessary, that it would be detrimental to women
and to businesses, and that employers would respond

to the law by refusing to hire women.® Some attempted

to justify the pay differences between men and women,
claiming that women were less skilled, had higher rates of
absenteeism, and were “more prone to homemaking and
motherhood.™ In contrast, today the tide of public opinion
has turned strongly in favor of equal pay. In fact, 84 percent
of Americans say they support new laws to give women
more tools to obtain fair pay.®

Moreover, the last five decades have proven any critics of
the Equal Pay Act wrong. This crucial legislation laid the
groundwork for two other core nondiscrimination laws that
followed — Title VII of the Civil Rights Act of 1964 and Title
IX of the Education Amendments of 1972. Together, these
laws vastly expanded opportunities for women and girls at
work and in school. Since passage of the Equal Pay Act,
women'’s labor force participation and education levels
have increased dramatically. While in 1963 only 38 percent
of adult women overall were in the labor force, today that
figure is 59 percent.® Likewise, in 1963, less than 7 percent
of women 25 years and older were college graduates, but
today nearly 31 percent of women have graduated from
college.” Women have also entered professions that were
previously closed to them, using Title VII to fight back
against exclusionary policies and practices.?

But a substantial wage gap still remains. In 2011, the

most recent year for which data are available, women
working full time, year round were typically paid just 77
cents for every dollar paid to their male counterparts — a
loss of $11,084 in 2011.° Although women have narrowed
the gap by 18 cents over the past five decades, the wage
gap today stands at 23 cents.™ For some women of color
the numbers are especially shocking: African-American
women working full time, year round are typically paid only
64 cents and Hispanic women are typically paid only 55
cents for each dollar paid to their white, non-Hispanic male
counterparts.'” These gaps resulted in a loss of $18,817 for
African-American women and $23,298 for Hispanic women
in 2011 alone.™

Fifty years later women are still paid less than men in
nearly every occupation. One study examining wage gaps
within occupations found that out of 265 major occupations,
men’s median salaries exceeded women'’s in all but one.™
This is true whether women work in predominately female
occupations, predominantly male occupations, or occupa-
tions with a more even mix of men and women.™ It is also
true for women in jobs across the income spectrum.'®

And, as the following graph shows, while there has been
some slow progress since 1963 toward closing the wage
gap, the last decade has resulted in no progress at all.
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THE WAGE GAP OVER TIME
RATIO OF MEDIAN EARNINGS OF FULL-TIME, YEAR-ROUND WORKERS
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Furthermore, women are still paid less at every level of THE WAGE GAP BY EDUCATION LEVEL
education.* .
Even women with the lowest levels of education experience Education Level Women’s Earnings/ Wage
a significant wage gap, as compared to their male counter- Men’s Eamings Gap
parts. Women without a high school degree earn $844,520
. . Started high school, 69% 31%
over a 40-year career working full time, year round, as but did not finish
compared to men without a high school degree who earn High school graduate 74% 26%
$1,216,920 over a 40-year career, working full time, year (including GED)
round."” Some college, no degree 73% 27%
Associate degree 7% 23%
Bachelor’s degree 74% 26%
Master’s degree 73% 27%
Professional degree 68% 32%
Doctorate degree 7% 23%

Source: NWLC calculations based on Current Population Survey,
Annual Social and Economic Supplement, 2012. Figures are for full-time,
year-round workers.
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And the wage gap between men and women starts early,
even among those with college degrees. A study by the
American Association of University Women found that
college graduates experience a wage gap as soon as one
year after graduation.’ One year out, after accounting for
variables such as “occupation, economic sector, hours
worked per week, multiple jobs, months unemployed since
graduation, undergraduate GPA, undergraduate major,
undergraduate institution sector, institution selectivity, age,
region of residence, and marital status,” women were paid
only 93 percent of what men were paid."®

The fact that women overall working full time, year round
are typically paid just 77 cents for every dollar paid to their
male counterparts translated to a gap of $11,084 less per
year in median earnings in 2011. This gap adds up over
time: a woman who worked full time, year round would
typically lose $443,360 in a 40-year period due to the
wage gap, and have to work 12 years longer than her
male counterpart to make up this gap.?° The older

women are, the larger the wage gap they experience.?'

THE WAGE GAP BY AGE
e

Women’s Earnings/ Wage

Men’s Earnings Gap

16 to 24 92% 8%
25to 34 88% 12%
35to 44 80% 20%
45 to 54 73% 27%
55 to 64 73% 27%
65 and older 70% 30%

Source: NWLC calculations based on Current Population Survey,
Annual Social and Economic Supplement, 2012. Figures are for full-time,
year-round workers.
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The wage gap also has profound consequences for families,
who rely on women'’s earnings now more than ever. Today,
women are primary breadwinners in more than 41 percent of
families with children.?? In another 23 percent of families with
children women are co-breadwinners, bringing in between
25-50 percent of family earnings.?® Additionally, 8.6 million
female breadwinner families are headed by single mothers.?*
Families that are low income are the most likely to have
female primary breadwinners, and these families can least
afford the wage gap.? The wage gap leaves all of these
women and their families shortchanged.?

It does not have to be this way. When President Kennedy
signed the Equal Pay Act into law, he described it as only a
“first step” and emphasized that “much work remains to be
done to achieve full equality of economic opportunity.”?” Fifty
years later it is past time to finally put in place the set of poli-
cies we need to close the wage gap.

This report shines a light on federal and state policies that
can help close the wage gap. It identifies the remaining
barriers to achieving fair pay for women and concrete
steps that can be taken by federal and state policymakers
to ensure that women and their families are not struggling
indefinitely to make do with less.
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Barriers
to achieving
fair pay

BEFORE THE EQUAL PAY ACT BECAME LAW

employers often advertised for higher-paying jobs in a
section of the newspaper labeled “Help Wanted—Male.”?
Lower pay for women was rationalized by the assumption
that women’s earnings were not important to the household
income and that women would be supported by their fathers
and eventually, by their husbands.?® Even after passage

of the Equal Pay Act, some employers continued to try to
justify paying women less because the market would bear it,
under the theory that women should be paid less simply
because they would accept lower pay than men.*® But

in Corning Glass Works v. Brennan, decided in 1974, the
Supreme Court held that an employer’s policy of provid-
ing higher rates to male inspectors simply because they
would not work at the lower rates paid to female inspectors
violated the Equal Pay Act.?' This case made it unmistak-
ably clear that employers could no longer justify unequal
pay simply because the going market rate is lower for
women than for men. The vestiges of these policies can be
seen today in women'’s continued lower pay for the same
job; segregation into a set of jobs that are perceived as
“women’s work,” several of which are low paying;*? and
underrepresentation in high-wage jobs.* Similarly, despite
women making up nearly half the labor force today, women
still fulfill a far greater share of caregiving responsibilities at
home than men. And women continue to experience sex
discrimination at work because of their actual or perceived
caregiving responsibilities. All of these factors depress
women’s wages.*

EMPLOYERS CONTINUE TO PAY WOMEN LESS
FOR WORK IN THE SAME JOBS AS MEN.

The Equal Pay Act was intended to eradicate the practice
of paying women less for the same jobs as men. As
Secretary of Labor William Willard Wirtz explained during
debate over the bill: “It merely requires an employer to
eliminate any differential based on sex . . . .”*® Today we

no longer have explicitly separate pay scales for men and
women. But although pay discrimination is often less overt
today than it was in 1963, it continues to flourish. Indeed,
women still confront many of the same biases that led critics
of the Equal Pay Act to suggest that women should receive
lower salaries because they are intrinsically worth less.

The stereotype that families do not rely on women’s income
and that women do not need higher pay often underlies
employer decisions to pay men more than women and to
offer career-track, family-supporting jobs to men only.%
The testimony from Wal-Mart v. Dukes, in which women
sued the retailer for discrimination in pay and promotions,
illustrates this point. Women testified that managers in
Wal-Mart stores around the country explained pay differ-
ences by saying, for example, that men “are working as
the heads of their households, while women are just
working for the sake of working” and to earn extra
money.*’
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ALTHOUGH WOMEN ARE
NOW 41 PERCENT OF
BREADWINNERS, SOME
EMPLOYERS CONTINUETO
TELL WOMEN THAT THEY
DESERVE TO BE PAID LESS
BECAUSE ONLY MEN ARE

THE BREADWINNERS

The theory that women work just for the sake of
working while men work to provide for their families
is still all too common. Published decisions illustrate
this point:

In Kassman v. KPMG, the plaintiff's supervisor
told her that she did not need to work because her
husband was the “breadwinner” in the family;®

In Stenderv. Lucky Stores, Inc., a manager repeat-
edly made comments like, “[wjomen don’t have as
much drive to get ahead. Women are not the bread
winners|,]” and “[w]jomen are considered the weak
sex. [So] men do the hard, physical work.”3®

In Grove v. Frostburg Nat’l Bank., female employees
challenged the Bank’s practice of paying health
insurance coverage for men automatically and for
women “only when they became the family
breadwinners, and then only upon request.”*

NATIONAL WOMEN’S LAW CENTER

The equal pay laws have been vital tools in challenging
pay discrimination that is rooted in these outdated stereo-
types. But employer accountability for pay discrimination is
the exception to the rule. Too many workers lack the basic
information necessary to detect pay disparities. And even
when they are able to find out that they are being paid less,
existing law is riddled with loopholes that make it difficult to
obtain justice.

WOMEN CONTINUE TO FACE BARRIERS TO ENTERING
HIGHER-PAYING, NONTRADITIONAL JOBS.

Although the days of separate job ads for male and female
workers are gone, women remain sorely underrepresented
in many higher-wage fields that are historically nontradi-
tional for their gender. Of the 25 detailed occupations with
the highest median weekly earnings for full-time workers,
only two are majority female.*' In contrast, five of the
highest-wage occupations are over 90 percent male.*
These occupations all have median weekly earnings for
full-time workers above $1,350 — or typical annual salaries
over $70,000 for someone who works year-round.® In

the 25 lowest-wage occupations, the average percentage
of women (56 percent) is more than double the average
percentage of women in the 25 highest-wage occupations
(27 percent).*
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25 0CCUPATIONS WITH THE HIGHEST MEDIAN WEEKLY EARNINGS
e

Occupation

Aircraft pilots and flight engineers

Mechanical engineers

Computer network architects

Aerospace engineers

Electrical and electronics engineers
Architectural and engineering managers
Engineers, all other

Information security analysts

Computer hardware engineers

Chemical engineers

Industrial engineers, including health and safety
Software developers, applications and systems software
Computer and information systems managers
Chief executives

Computer systems analysts

Lawyers

Physicians and surgeons

Physical scientists, all other

Database administrators

Financial analysts

Judges, magistrates, and other judicial workers
Management analysts

Marketing and sales managers

Pharmacists

Nurse practitioners

Average share of women among 25 highest-wage occupations

Median Weekly Percentage of
Earnings Women in
Occupation

$1,440 4%
$1,434 5%
$1,548 8%
$1,645 9%
$1,550 9%
$2,122 11%
$1,439 13%
$1,592 15%
$1,548 15%
$1,509 18%
$1,393 19%
$1,591 20%
$1,672 27%
$2,060 27%
$1,406 31%
$1,909 31%
$1,887 34%
$1,456 35%
$1,376 37%
$1,487 37%
$1,637 39%
$1,452 40%
$1,396 45%
$1,877 54%
$1,610 86%

27%

Source: Bureau of Labor Statistics, Current Population Survey, 2012 Annual Averages, Tables 11 and 39. Median weekly earnings

figure is for full-time workers, share of women figure is for all workers.

Women'’s low representation in the science, technology,
engineering and math fields has a particular impact on their
wages, with women in STEM jobs earning 33 percent more
than women in non-STEM careers, all else being equal.*®
Women earn 35 percent of the degrees in STEM fields,*
but make up only 24 percent of college-educated workers
in STEM fields.*

Women also make up very small percentages of workers
in many of the higher-wage traditionally male occupations
such as electricians (where women make up 1.8 percent

of workers and the median weekly earnings are $932); fire-
fighters (where women make up 3.4 percent of workers and
the median weekly earnings are $1,068); and police and
sheriff's patrol officers (where women make up 12.6 percent
of workers and the median weekly earnings are $979).4

The underrepresentation of women in traditionally male,
higher-wage fields cannot be explained away simply by
pointing to occupational choice.*® Isolation, active
discouragement, harassment, outright exclusion, and lack
of information about alternative job options are all barriers
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to women'’s entry into higher-wage jobs that are nontradi-
tional for their gender.%° For example, in Wedow v. City of
Kansas City,%" two female firefighters brought successful
claims for sex discrimination against the Kansas City,
Missouri Fire Department based on the City’s failure to
provide them with adequately fitting protective clothing or
sanitary facilities, and denial of opportunities to work in
successively more career-enhancing positions that were
made available to male firefighters of equal or lesser rank.
Likewise, in Burlington Northern & Santa Fe Railway Co.

v. White,%? Sheila White, a forklift operator, complained that
she was harassed by her supervisor and told that a woman
should not be doing her job. After she filed a charge with
the Equal Employment Opportunity Commission (EEOC)
her employer retaliated by assigning her to perform more
arduous tasks and suspending her for 37 days without
pay. Likewise, in Pennsylvania State Police v. Suders,* a
female police officer filed suit alleging that she was subject
to a “continuous barrage of sexual harassment” by her su-
pervisors that included numerous inappropriate comments
and threatening behavior. For example, she stated that her
supervisor made comments about sexual intercourse every
time she entered his office.

NATIONAL WOMEN’S LAW CENTER

And the employment practices related to women in the
construction industry in particular have earned it the nick-
name “the industry that time forgot.”* As economist Marc
Bendick has explained, these practices include: negative
stereotypes about women'’s ability to perform construction
work; sexual tension injected into work contexts; intentions
to reserve well-paid employment for men, “who deserve it”;
and reluctance by supervisors and other officials to disci-
pline perpetrators of discrimination.®

Similar barriers contribute to girls’ underrepresentation in
in education and training programs that are nontraditional
for women.* For example, women make up more than 70
percent of secondary level and more than 80 percent of
post-secondary level students in “Human Services” career
and technical education (CTE) programs, which lead to
generally low-paying occupations like child care workers,
cosmetologists and nursing home workers.*” In contrast,
CTE programs that train workers for higher-paying jobs
are dominated by men; for example, women make up only
15 percent of secondary level and less than 10 percent of
post-secondary level students enrolled in “Architecture and
Construction” CTE programs.®

WOMEN ARE CONCENTRATED IN CTE PROGRAMS THAT LEAD TO LOWER-WAGE CAREERS

25 $23.71
> $22.96
520 $18.36
$10.85
$10 $9.34
S5
S0
Child care Hairdressers, Medical Automotive Plumbers, Electricians
workers hairstylists, and assistants body and pipefitters, and
cosmetologists related repairers steamfitters

Predominantly female occupations

Predominantly male occupations

Median Hourly Earnings for Selected Predominantly Female and Male Occupations
Source: Bureau of Labor Statistics, Occupational Employment Statistics, May 2011.

Source: National Coalition of Women and Girls in Education & National Coalition on Women, Jobs and Job Training,
Education Data Show Gender Gap in Career Preparation (March 2013).
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WOMEN ARE CLUSTERED IN LOW-PAYING JOBS.
While women are underrepresented in higher-paying jobs,
they also are heavily concentrated in jobs at the bottom
of the labor market.>*® Four out of ten women work in
female-dominated occupations®® and about two-thirds of
workers earning the lowest wages are women.®' In 2011,
half of working women were clustered in 28 out of 534
possible job categories, and the vast majority of these

28 job categories were low paying.5?

Jobs that are predominantly done by women are often
devalued precisely because they are “women’s work.”®?
For example, although job tasks for janitors and building
cleaners are extremely similar to job tasks for maids and
housekeeping cleaners,* the overall median weekly wage
for a male-dominated janitor and building cleaner job

is $85 dollars, which is 21 percent higher than the

median weekly wage for a female-dominated maid

and housekeeping cleaner job.%® And even still there

are wage gaps within these occupations.

SIMILAR JOBS, DIFFERENT PAY
e

Men’s Median Women’s

Percentage

of Women in Weekly Median
the Occupation  Earnings Earnings
Janitors and 30% $511 $408
Building Cleaners
Maids and 88% $425 $395
Housekeeping
Cleaners

Source: Bureau of Labor Statistics, Current Population Survey,
2012 Annual Averages, Tables 11 and 39.

Four of the most common occupations for women pay less than 100 percent of the federal poverty guidelines for a family of

four, and three times as many women as men work in occupations that pay below this poverty guideline for full time work.%®

MILLIONS OF WORKERS IN OCCUPATIONS WITH MEDIAN EARNINGS FOR FULL-TIME WORK
BELOW THE FEDERAL POVERTY THRESHOLD FOR A FAMILY OF FOUR

4.87

1.24

I

Women

Men

Source: IWPR, The Gender Wage Gap by Occupation (Apr. 2013).

Indeed, the lowest-paid workers in the labor market, those paid the federal minimum wage or less, are about two-thirds

women.%” The chances a worker earning the federal tipped minimum wage of $2.13 an hour is a woman are roughly the

same.% Women of color are disproportionately represented among female minimum wage workers: African-American

women were just under 13 percent and Hispanic women were just under 14 percent of all employed women in 2012, but

more than 15 percent of women paid the minimum wage were African-American and more than 18 percent were Hispanic.”®

Most women paid the minimum wage are not relying on a spouse’s income.”
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WOMEN WITH CAREGIVING RESPONSIBILITIES AND
PREGNANT WORKERS FACE PARTICULAR WORKPLACE
DISCRIMINATION AND ECONOMIC HARDSHIP.

Outmoded assumptions and discrimination against women
based on their actual or perceived family responsibilities lower
women’s wages. Although today women make up nearly half
the labor force, they still shoulder the vast majority of caregiv-
ing responsibilities.” For example, in dual-income households
with children, mothers make a nearly double-time contribution
to child care, spending almost twice as much time every week
on child care as fathers.” And single-parent families are much
more likely to be headed by women than men.™

Women with caregiving responsibilities face stereotypes that
these responsibilities render women less committed to their
jobs. And, all too often pregnant workers are discriminated
against when they need an accommodation to continue safely
working during pregnancy, even though these accommoda-
tions are provided to other workers. Outdated workplace
policies — including lack of paid leave, paid sick days, and flex-
ibility — result in women workers losing pay when they need to
take time out from the workplace to care for their families.

Women Face Sex Discrimination Based on Caregiving
Responsibilities. Sex discrimination against women with
caregiving responsibilities is widespread, and stereotypes
about mothers’ lesser commitment to their jobs remain
particularly strong.” A recent study about the penalty women
who are mothers face illustrates this point. In that studly,
participants recommended mothers with nearly identical
resumes to non-mothers for hire less often, recommended
lower starting salaries and rated them as less competent than
non-mothers.” In contrast, fathers were recommended for hire
more often, regarded as more competent, and recommended
for higher salaries than non-fathers.”” Indeed, motherhood
accounts for a large proportion of the wage gap. Women who
work full time, year round are typically paid only 77 cents

for every dollar paid to their male counterparts.” However,
studies show a larger gap between parents: among full-time
workers, mothers earn only 60 percent what fathers earn.”
Sociologists have documented a wage penalty of approxi-
mately four to fifteen percent per child, with low-wage
workers suffering the largest penalties.®

Pregnant Workers Face Discrimination When Employers
Refuse to Provide Accommodations That Are Available to
Other Similarly Situated Workers. Although the Pregnancy
Discrimination Act (PDA) requires employers to treat pregnant

NATIONAL WOMEN’S LAW CENTER

workers the same as other workers who are similar in their
ability or inability to work, too many employers violate the PDA
by accommodating workers with disabilities and on-the-job in-
juries but refusing to accommodate similarly situated pregnant
workers.®" All too often employers deny pregnant workers’
requests for accommodations that some of these workers
need to continue safely working during pregnancy, such as
honoring a lifting restriction, allowing women to stay off high
ladders, or even allowing women to drink water, even though
they provide these accommodations to other similarly situated
workers who are not pregnant.®? Instead of accommodating
their requests, employers have forced pregnant workers onto
unpaid leave or out of their jobs altogether.2

The Lack of 21t Century Workplace Policies Disadvan-
tages Women Workers with Caregiving Responsibilities.
The lack of workplace policies to address the tension between
the nearly equal participation of women in the labor force

and women'’s disproportionate caregiving responsibilities is a
systemic problem. Only 11 percent of workers in the U.S. have
access to paid family leave.® Caregivers who do not have
access to any form of paid leave must take unpaid time off to
care for their families, and some workers do not even have
any unpaid leave. While the Family and Medical Leave Act is
designed to ensure job protection and unpaid leave for
workers, only 59 percent of workers are eligible for this form
of leave.®

The numbers are similarly dismal for paid sick days. Over

40 percent of private-sector workers lack paid sick days.2
The problem is even worse for low-wage workers — over 80
percent do not have access to paid sick days.®” Because so
many women do not have paid family leave, paid sick days, or
even unpaid job-protected leave, women lose pay when they
take time off to care for their families, and sometimes they
lose their jobs.

Women who are caregivers take a financial hit in other ways
as well. In many low-wage jobs, full-time hours are a reward
only for workers who have totally open availability to work
any shift at all, even those shifts assigned on a moment’s
notice.® Workers have reported seeing their coworkers’ hours
reduced or seeing coworkers fired as a penalty for taking time
off to care for family or pick up a sick child.®® So workers with
caregiving responsibilities may have smaller paychecks in the
short term because they are forced to work fewer hours, and
smaller paychecks in the long term because they are less
likely to be promoted to managerial positions.*

50 YEARS AND COUNTING: THE UNFINISHED BUSINESS OF ACHIEVING FAIR PAY 9
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Finishing the
unfinished business
of achieving fair pay

AS WE REFLECT ON THE WAGE GAP OVER THE LAST

50 YEARS and the systemic problems that contribute to
unfair pay, it is clear that a serious effort will be required to
address the many barriers to women’s economic equal-

ity. Closing the wage gap will take more than an easy

fix. Fortunately, there are commonsense solutions that
would improve wages for women and address many of

the entrenched barriers that have allowed the wage gap to
remain stagnant for the last decade. This section details an
approach federal and state policymakers can take to help
eliminate the barriers that stand in the way of women being
paid fairly by:

 Strengthening our equal pay laws to deter
employers from paying women less than men for
the same job and support women in identifying and
remedying pay discrimination;

* Improving women’s access to higher-wage jobs
that are nontraditional for women;

* Lifting up the wages of workers in the lowest-
paid jobs, who are disproportionately women; and

¢ Putting 215t century workplace policies in place
to ensure that workers are not penalized for fulfilling
both their work and family obligations.

“EQUAL PAY FOR
EQ UAL WO RK is a fundamental

civil right. Over the past four decades, America has
made enormous progress toward ensuring that all its
people have an equal chance to enjoy the benefits
of this great Nation. Bipartisan civil rights bills have
been enacted to expand and strengthen the law

to ensure fair pay for all workers. Despite these
advances, civil rights is still America’s
unfinished business.”

Source: Statement of the late Senator Edward Kennedy
(D-MA) during introduction of the Lilly Ledbetter Fair Pay Act.**

STRENGTHEN OUR EQUAL PAY LAWS.

There is much more work to be done to make our laws
equal to the task of deterring employers from paying
women unfairly. It is imperative to address the limitations
of our current equal pay laws that make it difficult for
women to fight back against pay discrimination. These
limitations are described below.

Allowing Employers to Pay Unequal Wages for Equal
Work Without a Business Justification Is a Major
Loophole in the Equal Pay Laws. Under the equal pay
laws, when an employer is found to have paid female
employees less than male employees for equal work, the
employer may assert an affirmative defense that the pay
differential is based on a “factor other than sex.” Some
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employers have argued for interpretations of this defense
that are so broad that they may themselves be sex-based
and allow historical wage discrimination to go unchecked.®

The Threat of Retaliation Keeps Workers from
Finding Out When They Are Being Paid Less. \Workers
need explicit protections from retaliation for discussing their
pay. Today, over 61 percent of private-sector employees
report that discussing their wages is either prohibited or
discouraged by employers.®® If employees do not know
when they are being paid less than a coworker in the
same job, it is nearly impossible to fight back against pay
discrimination. Employees should not have to fear that
they are putting their jobs at risk by finding out what their
coworkers are being paid, in order to determine whether
they are victims of pay discrimination.

The Barriers to Coming Together to Fight Back Against
Pay Discrimination Make It Difficult for Women to
Challenge that Discrimination in the Courts. Under
current law, it is extremely difficult for employees to band
together to fight back against unfair pay. In 2001, female
Wal-Mart workers joined together to challenge company-
wide systemic discrimination in pay and promotions.* The
women alleged, among other things, that women in the
same jobs as men in positions throughout the company
were paid less than their male counterparts. In Wal-Mart
Stores, Inc. v. Dukes, a deeply divided Supreme Court

in a narrow 5-4 decision limited workers’ ability to come
together as a group to challenge discrimination by large
employers.® This decision dealt a blow to women’s and all
workers’ ability to enforce their rights under the equal pay
and other nondiscrimination laws through class actions. If
workers are unable to come together to fight back against
pay discrimination, much of this discrimination is likely to go
unchecked. This is particularly true for low-wage workers, a
group that is disproportionately made up of women.® These
workers can least afford to risk retaliation for bringing an
individual claim. Further, for these workers the costs and
time commitment involved in pursuing individual litigation
may often be prohibitive.

NATIONAL WOMEN’S LAW CENTER

Arbitrary Limits on Damages Weaken the Deterrent
Effect of the Equal Pay Laws. The promise of the Equal
Pay Act will remain unfulfilled without an assurance that
employers will be held accountable for breaking the law.
Today, the only remedies available under the Equal Pay
Act for workers who prove pay discrimination are liquidated
damages and back pay awards, which are often small.®”

In contrast, workers bringing pay discrimination lawsuits

on the basis of race or ethnicity may recover both
compensatory and punitive damages. Employers must
face serious consequences for paying women less and for
keeping employees in the dark about their pay. For too
many employers today, potential liability for an equal pay
violation is an acceptable part of the cost of doing business.

The Failure to Collect Pay Data Inhibits the
Enforcement of the Equal Pay Laws. Robust
enforcement of the equal pay laws by civil rights

agencies is especially important to detect and remedy
systemic pay discrimination. But at both the federal and
state level, enforcement agencies fail to collect data from
private sector employers about what employees are paid.
In 2006, the Bush Administration eliminated the tool used
by the Department of Labor to detect and remedy wage
discrimination by federal contractors.®® And the EEOC also
does not collect compensation data for private sector
employees.®® As a result, civil rights enforcement agencies
lack sufficient information to adequately enforce the

equal pay laws.
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FEDERAL STEPS TO STRENGTHEN FEDERAL EQUAL
PAY LAWS.

Beyond signing the Lilly Ledbetter Fair Pay Act, the Obama
Administration has taken several other steps to date to
achieve fair pay. In 2010, the Administration created the
National Equal Pay Enforcement Taskforce which has played
an active role in recommending and coordinating federal leg-
islative and administrative actions to close the wage gap. The
Taskforce’s role and impact is described in greater detail on
page 16 of this report.’® In 2013, the Obama Administration
took another crucial step forward by rescinding the Bush-era
guidelines from 2006 (the “Compensation Standards” and
“Voluntary Guidelines”) that had previously hampered inves-
tigation of pay discrimination claims under Executive Order
11246.'°" And a May 2013 presidential memorandum set
forth the federal government’s plan to identify and implement
model pay practices by subjecting its current pay practices to
greater scrutiny, including its pay and promotion practices for
part-time workers and those who have taken time off to care
for families; developing guidance for agencies to promote
greater transparency in starting salaries; and analyzing and
identifying agency best practices to promote pay equity.'%?
But there is much more to be done.

The following legislative and administrative proposals would
strengthen the equal pay laws and help close the wage gap.

Federal Legislative Proposals

The Paycheck Fairness Act — A Comprehensive
Approach. The Paycheck Fairness Act is a commonsense
piece of legislation that would strengthen the Equal Pay Act
in a number of important ways by making it easier to identify
and remedy discriminatory pay decisions, closing loopholes
in the law and providing incentives for employers to
voluntarily comply with the law.' The bill would:

* Bring the remedies for equal pay violations in line with those
available for other types of pay discrimination by allowing
plaintiffs who win their equal pay cases to recover compen-
satory and punitive damages;

* Prohibit retaliation against employees for discussing their
pay;

« Tighten loopholes in the employer defenses to unequal pay
by requiring employers to provide a business justification for
paying unequal wages; and

* Collect the pay data need by civil rights enforcement
agencies.

The Equal Employment Opportunity Restoration Act of
2012 - Removing Barriers to Workers Banding Together
to Fight Back Against Pay Discrimination. The Equal
Employment Opportunity Restoration Act would remove the
obstacles the Supreme Court placed in the way of ordinary
Americans seeking their day in court and provide a clear
avenue for employees to seek redress as a group.'"”

THE LILLY LEDBETTER FAIR PAY ACT

The first substantive piece of legislation that President Obama signed into law was The Lilly Ledbetter Fair Pay Act of
2009. This law kept the courthouse doors open so that women could still pursue their equal pay claims, even if they
were prevented from learning about pay discrimination until long after the original discriminatory pay decision was
made.'®® In Ledbetterv. Goodyear Tire and Rubber Co., the Supreme Court held that Lilly Ledbetter could not recover

for pay discrimination because she did not bring her claims within 180 days of her employer’s original decision to

pay her less than her male coworkers - even though she did not learn that she was being paid less until years later.1¢
Although that original discriminatory decision was reflected in every subsequent paycheck she received, the Supreme
Court, in a 5 to 4 decision, held that Lilly Ledbetter’s claims were time-barred.'® Congress acted swiftly to restore the
right to fight back against pay discrimination by passing The Lilly Ledbetter Fair Pay Act to make clear that the 180-day
time clock is reset each time a discriminatory paycheck is issued.
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SPOTLIGHT ON THE
FAIR PAY ACT OF 2013

Addressing the devaluation of women'’s work,
simply because itis done by women, is critical to
closing the wage gap. The Fair Pay Act of 2013
would do just that by ensuring that women receive

the same pay as men in jobs requiring equivalent
skill level, effort, responsibility and
working conditions.'%8

Federal Administrative Proposals

In addition to the legislative proposals outlined here, there
are concrete steps that the Administration can take to help
to close the wage gap.

Combat Punitive Pay Secrecy Policies. The EEOC has
clarified that employer prohibitions on employees’ ability to
file a charge with the EEOC violate the anti-retaliation
provisions of Title VII because they “have a chilling

effect on the willingness and ability of individuals to

come forward.”'® Likewise, employer gag rules that keep
employees from finding out when they are being paid less
have a similar chilling effect on employees’ and the
agencies’ ability to challenge discrimination.

The Administration can improve the law by making clear
that policies that keep workers in the dark about their wag-
es interfere with the enforcement of the equal pay laws and
are therefore impermissible under these laws, including the
Equal Pay Act, Title VII, and Executive Order 11246 (which
bans discrimination by federal contractors). The President
could also use his executive authority to explicitly prohibit
federal contractors from retaliating against their
employees for discussing pay information with others.

This can be achieved by issuing a new executive order

for federal contractors or through agency regulations or
guidance. The Office of Federal Contract Compliance
Program’s (OFCCP) jurisdiction covers over 20 percent of
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the civilian workforce,"° so putting in place a no-retaliation
policy for this workforce is especially critical to not only
strengthening our pay discrimination laws but ensuring that
federal tax dollars are not subsidizing discrimination.

Collect Information About Compensation Data. In 2011,
OFCCP began the process of developing a new wage data
collection tool for federal contractors by seeking input from
stakeholders."" Likewise, the EEOC solicited information
about existing data collection in a National Academy of
Sciences study."? It is crucial for these agencies to take
the next steps forward by developing and implementing
methods for collecting employer pay data that can be used
in their enforcement efforts.

STATE STEPS TO STRENGTHEN STATE EQUAL PAY LAWS.

Many states have been leaders in the ongoing fight against
pay discrimination and have taken critical steps to strength-
en their equal pay laws to provide protections beyond those
that are available under the federal Equal Pay Act. Below,
we highlight several state efforts that may provide helpful
models for other states seeking to strengthen their own
equal pay laws.

Prohibit Retaliation. A number of states explicitly prohibit
retaliation against employees under their fair pay laws,
either for enforcing their rights under the law or for discuss-
ing their pay. States that have passed laws prohibiting
retaliation against employees for exercising their rights
under their states’ fair pay laws include California,!"® Colo-
rado,™ lllinois,""® Maine,"® Michigan,"” Vermont,"® and,
most recently, New Mexico."® And more states may be on
the way. In New York, Governor Andrew Cuomo recently
released the “New York Rising” policy agenda, which
includes a Women’s Equality Act that, among other things,
aims to decrease the wage gap by prohibiting employers
from retaliating against workers for discussing their pay.'?
As Governor Cuomo has stated, “Policies against sharing
wage information, essentially deny women workers the
ability to discover whether their wages are unequal to their
male counterparts,” and without the non-retaliation provi-
sions of the act, “wage disparities will persist undetected.”'?!
Similarly, the Louisiana Senate recently passed, and sent
to the Louisiana House of Representatives, a bill that would
make it illegal to retaliate or take adverse employment
actions against public sector employees who “inquir[e]
about, disclos[e], comparle], or otherwise discuss” their
wages or others’ wages.'??
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SPOTLIGHT ON NON-
RETALIATION IN VERMONT

Vermont passed a law in May 2013 prohibiting
employers from requiring employees not to share
information about their own pay or ask coworkers
what they are paid.'*® The new law also prohibits

employees from waiving their rights to discuss their
wages. Finally, it prohibits retaliation against em-
ployees for engaging in these activities. Vermont’s
longstanding commitment to fair pay is paying off.
Vermont is the state with the second-smallest wage
gap for women overall, and the smallest wage gaps
for African-American women and Hispanic women
compared to white, non-Hispanic men.!?*

Improve Pay Data Collection. Collecting information about
employee pay is essential to state and local enforcement ef-
forts. Vermont’s new equal pay law takes a step in the right
direction by requiring state contractors to certify that they
are in compliance with that law; and to make their payroll
records available on request to the contracting agency or
the Attorney General to verify compliance.’?® New Mexico’s
executive order has gone a step further.?

Tighten Employer Defenses. As has been the case under
the federal Equal Pay Act, some courts have interpreted
the defenses to equal pay claims brought under state laws
so broadly that they have allowed employers to flout these
laws and continue paying women less. A handful of states
have implemented laws making clear that businesses must
provide a valid business reason for paying unequal wages
to men and women doing the same work. For example,
California’s Equal Pay Act requires a “bona fide factor other
than sex,”'?” and Kansas’ Act Against Discrimination states
that employers may not discriminate “in compensation . . .

without a valid business necessity.”?® Vermont's new equal
pay law also changes its defense to ensure that employ-
ers can only pay unequal wages for business reasons.
Specifically, that law states, “An employer asserting that
differential wages are paid pursuant to this subdivision
shall demonstrate that the factor does not perpetuate a
sex-based differential in compensation, is job-related with
respect to the position in question, and is based upon a
legitimate business consideration.”?®

-

-

SPOTLIGHT ON PAY DATA
COLLECTION & REPORTING
IN NEW MEXICO SHOWS
IT'S POSSIBLE

In 2009, Governor Bill Richardson established the
Governor’s Task Force on Fairand Equal Pay (“Task
Force”). Based on the recommendations of the Task
Force, Governor Richardson subsequently issued
an executive order that required companies that
wanted to contract with the State to provide basic
pay equity reports.’*® The pay reports use the same
nine occupational categories used by the federal
Equal Employment Opportunity Commission’s
(EEOC) EEO-1 forms. The reporting requirement
applies to all state agencies that let contracts and
all categories of purchasing.

About 3,200 firms are covered by the requirements,
ranging in size from New Mexico’s largest employer,
Intel (with more than 3,000 employees) to firms
with only 10 employees. This reporting has become
aregular part of the contracting process and New
Mexico employers have not reported difficulties
complying with the law.
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SPOTLIGHT ON NEW YORK'S
PROPOSED REVISIONS TO

THE EMPLOYER DEFENSES
TO PAY DISCRIMINATION

New York could close the loophole in employer
defenses if it passes the Women’s Equality Act .
The proposal would require employers to show that
the difference in salary is not based on sex, that it is
related to job performance, and that it is consistent
with business necessity.*3!

Keep the Courthouse Doors Open. Enforcement of the
pay discrimination laws would be nearly impossible under
the rule established in Ledbetter v. Goodyear Tire Co.,
which held that a woman could not recover for pay dis-
crimination unless she brought her claim within 180 days of
when the original discriminatory pay decision was made.'??
This is because women often do not find out that they are
being paid less than their male coworkers until years after
their employer makes the original decision to discriminate
by setting their wages below their male coworkers’. Con-
gress restored the law in 2009 by passing the Lilly Ledbet-
ter Fair Pay Act, which makes clear that each discrimina-
tory paycheck (rather than simply the original decision to
discriminate) resets the 180-day limit to file a claim.' While
many states generally follow Title VIl precedent in interpret-
ing their state’s nondiscrimination laws, some courts have
declined to follow the Ledbetter Act, relying on the Supreme
Court’s Ledbetter decision to dismiss discrimination claims
brought under state law as untimely. For example, a district
court in New York specifically noted that because “the New
York legislature [has not] enacted a statute similar to the
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Ledbetter Act,” salary discrimination claims under the New
York State Human Rights Law (NYSHRL) “are governed by
the Supreme Court’s analysis in Ledbetter.”34

Some state legislatures have passed their own Ledbet-

ter laws to keep the courthouse doors open for women
workers. For example, both houses of the Texas legislature
passed a Lilly Ledbetter Fair Pay Act in 2013 in response to
a Texas Supreme Court decision making clear that when in-
terpreting Texas’ nondiscrimination law Texas courts would
not apply the federal law’s requirement to reset the clock on
the statute of limitations with the payment of each discrimi-
natory paycheck unless explicitly required to do so by the
Texas legislature.™® The bill is now awaiting the Governor’s
signature.'®® Maryland’s and lllinois’ legislatures acted
quickly after the Ledbetter decision, both enacting their own
state Ledbetter laws.""

-

SPOTLIGHT ON MARYLAND'S
LEDBETTER LAW

On April 14, 2009, less than three months after
President Obama signed the Lilly Ledbetter Fair
Pay Act, Governor Martin O’Malley signed
Maryland’s Lilly Ledbetter Civil Rights Restoration
Act into law, which also expanded the time period
for employees who have been subject to unlawful
pay discrimination to assert their rights under the
state law.!* The new law has already been
successful in providing Marylanders with relief.
For example, in Rogers v. Conmed, Inc., the federal
district court in Maryland denied a motion to
dismiss state law age and race discrimination
claims, holding that they were timely following the
passage of the Lilly Ledbetter Civil Rights
Restoration Act.**®
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Commissioning Change.

Both at the federal level and in the states, commissions and taskforces have played an important role in focusing
policymakers on the need to close the wage gap.

The Obama Administration’s National Equal Pay Taskforce, composed of representatives from the Equal Employment
Opportunity Commission, the Department of Labor, the Department of Justice, and the Office of Personnel Manage-
ment, is tasked with identifying and addressing challenges to ending pay discrimination. The Taskforce has made
recommendations to address persistent barriers to equal pay enforcement and the need for better pay data collection;
and has announced plans to make recommendations to close the wage gap in the federal workforce, educate the
public about the right to fair pay, and advocate for passage of the Paycheck Fairness Act.'*° The Taskforce has con-
tributed to a heightened focus throughout the federal government on ending pay discrimination. For example, since
the establishment of the Taskforce, the number of pay discrimination cases resolved by OFCCP has nearly tripled.

Similarly, many of the states that have implemented strong equal pay policies have begun the process with the help
of a commission tasked with identifying solutions to close the wage gap.

* New Mexico’s Taskforce on Fair and Equal Pay. In 2009, New Mexico’s Governor Bill Richardson created
the Fair and Equal Pay for All New Mexicans Initiative, which included the Task Force on Fair and Equal Pay. The
Commission’s work helped lead to the adoption, in 2013 under Governor Susana Martinez, of the Fair Pay for Wom-
en Act, which greatly strengthens fair pay protections for New Mexicans by providing a private right of action with no
administrative exhaustion requirement; a strong no-retaliation provision; and damages to help deter violations.'?

* Maryland’s Equal Pay Commission. Likewise, in 2004, Maryland’s General Assembly established an Equal
Pay Commission to study issues relating to equal pay. The Commission worked with the Institute for Women'’s Poli-
cy Research to develop recommendations and best practices.? Maryland’s Equal Pay Commission also published
a report, providing key recommendations to improve the Commission’s ability to analyze the issues and invigorate
enforcement of equal pay in Maryland.#

* Colorado’s Pay Equity Commission. Similarly, in Colorado, the Executive Director of the Department of Labor
and Employment, Don Mares, charged the Pay Equity Commission with “determining the scope of pay inequity

based on gender and race in Colorado, identifying policies and practices that help produce it and suggesting areas
of reform.”# In response, Colorado’s Pay Equity Commission published a comprehensive report on pay equity,
including some major setbacks (in particular, the closing of many Civil Rights Divisions) and a thorough list of
recommendations. 6

* Vermont’s Standing Commission on Women. Vermont, the state with the narrowest wage gap,' has had
a standing Commission on Women since 1964 whose “[clommissioners come from all parts of the state and across
the political spectrum.”™® The Commission was heavily involved in the passage of the Vermont Equal Pay Act in
20029 and, in 2012, the Commission filed an amicus brief in Federal District Court in Vermont in Dreves v. Hudson
Grp. Retail, LLC, the first case to interpret Vermont's Equal Pay Act.’ The commission was also involved in the
recent passage of Vermont's new pay equity bill.

A hallmark of many of these Commissions is the inclusion of a wide range of stakeholder groups bringing diverse
perspectives to understanding the problem of unequal pay. A commission alone is certainly not enough to bring about
wholesale change, but as these examples show, state Commissions have helped raise the profile of the issue and
launch improvements in the law.




BUILD LADDERS TO HIGH-WAGE JOBS THAT ARE
NONTRADITIONAL FOR WOMEN.

Moving the dial on occupational segregation requires
vigorous enforcement of the nondiscrimination laws and
making the recruitment and retention of women in
nontraditional CTE and STEM courses and nontraditional
jobs a priority at both the national and state level.

FEDERAL STEPS TO PROMOTE THE EDUCATION
AND EMPLOYMENT OF WOMEN FOR NONTRADITIONAL,
HIGHER-WAGE JOBS.

Vigorous enforcement of our nondiscrimination laws is
critical to removing barriers for women to accessing higher-
wage jobs that are traditionally male. Hiring discrimina-

tion remains a significant barrier to women’s entry into
nontraditional jobs."™" However, this form of discrimination
is particularly difficult to challenge since today employer
policies that operate to keep women out are often covert,
rather than explicit; women often do not know when men
are being hired in their place; and women who are victims
of systemic hiring discrimination very often do not have

the resources to fight back against these company-wide
policies or practices.’s? And even when they are hired,
discrimination, including unchecked harassment, limits the
number of women working in nontraditional fields. For all
of these reasons, the federal government’'s engagement in
systemic and high-profile enforcement of the prohibitions
on discrimination against women and nontraditional jobs,
including employment screens that have a disparate impact
on women, is crucial to opening up nontraditional jobs to
women.

Our public workforce system must also redouble its efforts
to promote nontraditional occupations for women. The
Workforce Investment Act is the primary federal job train-
ing system, funding educational and career training for
underserved workers.'s® Only roughly 3 percent of those
exiting Workforce Investment Act programs go into jobs that
are nontraditional for their gender.">* Workforce Investment
Act reauthorization should require states to submit plans
to increase the numbers of women entering jobs that are
nontraditional for their gender after receiving WIA-funded
training."®® The Women WIN Jobs Act would provide much
needed grants to states to increase low-income women’s
participation in higher-wage, high demand occupations in
nontraditional fields.'® Among the authorized activities,
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the grants would help states and their partners improve
the recruitment of low-income women in apprenticeship
programs, develop effective policies for hiring women, and
provide funds for outreach activities and training to over-
come gender stereotypes.

-

SPOILIGHT ON WOMEN
INCONSTRUCTION

In 1978, the Office for Federal Contract Compliance
Programs (OFCCP) established a goal to increase
the number of women in construction occupa-
tions.'s” The goal was set at a modest 6.9 percent,
and has yet to change and the “good faith” efforts
required of contractors were not rigorous enough to
increase women in the construction profession.'*
Still, by 2010, women made up only 2.6 percent of
construction trades and related occupations.'>® The
Department of Labor needs to increase the goal for
the share of women in construction. It also must
update the regulations on apprenticeship
programs, the major pathway into construction
trades and related occupations, to stress equal
employment opportunities.’®® The regulations
should be updated to:

Eliminate criteria and methods that have a
disparate impact on women, such as depending
heavily on intent to hire letters and irrelevant
strength testing.

Require apprenticeship programs to have evalu-
ation systems that review for non-discrimination,
affirmative action, and equal employment
opportunities for on-the-job training.

Require women’s committees and mentorship

programs, as well as actively seek women in
instructional and leadership positions.

Provide clear consequences for apprenticeship
programs that fail to meet these requirements.
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Finally, federal policy must hold states accountable for
increasing the participation rates of girls in STEM and non-
traditional CTE courses. Congress has an opportunity to do
just that in the upcoming reauthorization of the Carl D. Per-
kins Career and Technical Education Act.'®' The nontradi-
tional accountability measure in the Perkins Act challenges
states to address the barriers that women and girls face in
entering nontraditional fields, such as sexual harassment
in the classroom; bias in career recruitment, counseling,

or mentorship; and a lack of access to appropriate tools or
faculty. Congress can also ensure that Office of Vocational
and Adult Education (OVAE) plays an important role in im-
proving access to higher-wage CTE fields of study if it has
the explicit authority to hold states accountable.

LIFT UP THE WAGES OF WOMEN IN LOW-WAGE JOBS.

The federal minimum wage has been stagnant since 2009,
and the tipped minimum wage has not increased since
1991."62 Raising the minimum wage would help narrow the
wage gap for women since most of the workers who will
see an increase in pay are women.'®® Likewise, the many
workers being paid slightly above the minimum wage — the
majority of whom are women — are likely to get a raise as
employers raise the wages of those making just over the
minimum wage as well to maintain internal pay scales.®*

FEDERAL STEPS TO RAISE THE WAGES OF WOMEN IN
LOW-WAGE JOBS.

The Fair Minimum Wage Act would gradually raise the
federal minimum wage from $7.25 to $10.10 per hour,
increase the tipped minimum cash wage from $2.13 per
hour to 70 percent of the minimum wage, and index these
wages to keep pace with inflation.'®® These improvements
are important steps toward achieving fair pay for women.

STATE STEPS TO RAISE THE WAGES OF WOMEN IN
LOW-WAGE JOBS.

States can help narrow the wage gap by increasing their
state’s minimum wage.'® Seven of the ten states with the
smaller wage gaps in 2011 had minimum wages above the
federal minimum of $7.25 per hour. Among the ten states
with the largest wage gaps, only two had minimum wages
above $7.25 an hour."” The average of the wage gaps for
states with minimum wages above the federally-mandated
minimum is three cents smaller than the average of the
wage gaps in those states where the minimum wage is only
$7.25,"% a substantial difference when you consider that if
the national wage gap shrunk by three cents, it would close
by more than 13 percent.

STATES WITH HIGHER-THAN-FEDERAL MINIMUM WAGES ALSO HAVE SMALLER WAGE GAPS

States with the 10 Smallest Wage Gaps

States with the 10 Largest Wage Gaps

Women’s Wage Minimum
Earnings/ Gap Wage
Men’s

Earnings
District of Columbia  90.4% 9.6% $8.25
Vermont 86.7% 13.3% $8.60
Maryland 86.0% 14.0% $7.25
Nevada 84.9% 15.1% $8.25
California 84.9% 15.1% $8.00
Rhode Island 84.8% 15.2% $7.75
Arizona 84.7% 15.3% $7.80
New York 83.6% 16.4% $7.25*
Florida 82.6% 17.4% $7.79
Arkansas 82.0% 18.0% $7.25

Women’s Wage
Earnings/ Gap
Men’s

Earnings
Wyoming 66.6% 33.4% $7.25
Louisiana 68.8% 31.2% $7.25
Utah 69.0% 31.0% $7.25
West Virginia 70.5% 29.5% $7.25
North Dakota 72.7% 27.3% $7.25
Mississippi 73.5% 26.5% $7.25
Michigan 73.8% 26.2% $7.40
Alabama 74.2% 25.8% $7.25
Montana 74.6% 25.4% $7.80
Idaho 75.2% 24.8% $7.25

Note: State earnings ratios and wage gaps calculated by the National Women’s Law Center (NWLC) are based on the 2011 American
Community Survey (http://www.census.gov/acs/www/). U.S. Department of Labor, Wage and Hour Division, Minimum Wage Laws in the
States — January 1, 2013, available at http://www.dol.gov/whd/minwage/america.htm.

*Under recently enacted legislation, New York’s minimum wage is set to rise to $9.00 per hour in three steps between Dec. 31, 2013

and Dec. 31, 2015.
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A number of states have taken the lead on raising the mini-
mum wage. Nineteen states and the District of Columbia
currently have minimum wages above the federal level,®°
and minimum wage increases advanced in several states
during the 2013 legislative session. In New York, the mini-
mum wage will rise from $7.25 to $9.00 per hour over two
years beginning December 31, 2013."7° The minimum wage
in Connecticut will reach $9.00 per hour by January 1, 2015
(up from $8.25 per hour today)."”* And in New Jersey, the
legislature passed a bill that will put a measure on the bal-
lot in November to raise the minimum wage from $7.25 to
$8.25 per hour in 2014, followed by annual adjustments for
inflation.'”? Additional bills to raise the minimum wage are
pending in states such as California, Maine,
Massachusetts, and Rhode Island.

ADOPT 215" CENTURY WORKPLACE POLICIES AND
ENFORCE EXISTING PROTECTIONS FOR WOMEN IN
THE WORKPLACE AGAINST DISCRIMINATION ON THE
BASIS OF PREGNANCY AND CAREGIVING.

To end the wage gap, it is crucial to put in place 215t century
workplace policies that would stop women from being pe-
nalized for taking time out of the workforce to care for their
families. Stronger enforcement of those laws that protect
women with caregiving responsibilities from discrimination
is also vitally important. Finally, it must be unmistakably
clear that women who need to make adjustments to their
jobs to continue safely working during pregnancy may not
be forced off the job when the employer accommodates
other similarly situated workers. Federal and state solutions
to achieve these goals are described below.

FEDERAL STEPS TO REMOVE PENALTIES FOR WORKERS
WITH CAREGIVING RESPONSIBILITIES AND PREGNANT
WORKERS.

Adopt Policies That Would Increase the Availability of
Paid Family Leave and Paid Sick Days. Twenty-first cen-
tury policies that enable all workers to take time out from
work to care for their families without losing pay would help
close the wage gap. At the federal level, the Healthy Fami-
lies Act would allow employees to earn up to seven paid
sick days per year that can be used for their own illness,
for preventive care, to take care of a sick family member or
to recover from or seek help relating to sexual assault or
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domestic violence.'” Likewise, advocates have proposed
a federal paid family and medical leave insurance program
which would create a national paid leave system allowing
employees up to 12 weeks of paid leave for their own seri-
ous iliness, for the serious illness of certain family mem-
bers, for the birth or adoption of a child, or for the injury of
a family member in the military or for exigencies related to
military deployment of a family member.'™

Enforce Sex Discrimination Laws on Behalf of Work-
ers with Caregiving Responsibilities. Sex discrimination
against women with actual or perceived caregiving respon-
sibilities operates to reduce women’s wages by keeping
women from being hired for certain jobs and from being
considered for higher pay and promotions. The EEOC and
OFCCP should seek opportunities to identify and remedy
this form of discrimination.

Clarify Employers’ Obligation to Accommodate
Pregnant Workers. EEOC guidance should make clear
that employers’ nondiscrimination obligations under the
Pregnancy Discrimination Act require them to accommo-
date pregnant workers when they accommodate, or would
be legally required to accommodate, other similarly situated
workers who are not pregnant. Similarly, the Pregnant
Workers Fairness Act would ensure that pregnant workers
have the same rights to reasonable accommodation that
are available to workers with temporary disabilities.'”® Both
of these policies would lessen the wage gap by making it
possible for pregnant workers in need of workplace accom-
modations to remain in the workforce earning income for
their families rather than being forced off the job.

STATE STEPS TO REMOVE PENALTIES FOR WORKERS
WITH CAREGIVING RESPONSIBILITIES AND PREGNANT
WORKERS.

States and localities can enforce their sex, pregnancy, and
caregiver discrimination protections on behalf of workers
with caregiving responsibilities and pregnant workers, as
well as adopt paid sick days, paid family leave, and
pregnancy accommodations laws.

Adopt State and Local Paid Sick Days and Family
Leave Laws. Today, advocates are waging paid sick days
campaigns in roughly twenty cities and states."”® And a
number of localities have been successful in recent years
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in securing paid sick days for their employees. In Washing-
ton, D.C. employees may take up to seven paid sick days,
depending on the size of the employer, for their own, or

a family member’s, illness, injury or medical condition.'””
Under the D.C. paid sick days law, sick days can also be
used if an employee or an employee’s family member is a
victim of stalking, domestic violence, or sexual abuse.'” In
San Francisco, employees can accrue up to 72 hours of
paid sick leave that they may use if they are ill or injured
or for the purpose of receiving medical care, treatment, or
diagnosis, or to aid or care for a family member or desig-
nated person when that person is ill, injured, or receiving
medical care, treatment, or diagnosis.'” Sick day laws
have also passed in Milwaukee, Seattle, Portland, Oregon
and most recently, New York City."® In 2011, Connecticut
became the first state to enact paid sick days.'®' Likewise
both New Jersey and California have passed paid fam-

ily leave laws that provide partial income replacement for
workers who take time off to care for a newborn, care for
a newly adopted child, or to care for a family member with
serious health condition.'®2

Enforce State Nondiscrimination Laws Prohibiting

Sex and Caregiver Discrimination. States and localities
can enforce sex discrimination laws on behalf of women
who are caregivers. In addition, three states — Alaska, the
District of Columbia and New Jersey — have explicit protec-
tions against caregiver discrimination. Alaska prohibits em-
ployment discrimination on the basis of “parenthood,”'®® the
District of Columbia prohibits employment discrimination on
the basis of “family responsibilities,”'® and New Jersey pro-
hibits employment discrimination against public employees
on the basis of “familial status.”'®® Sixty-three localities in 22
states also prohibit some form of caregiver discrimination

in their employment nondiscrimination statutes.®® In recent
years, similar legislation has been introduced in nearly a
dozen states.'®”

Adopt Laws to Clarify Employers’ Obligations Not to
Discriminate on the Basis of Pregnancy by Accommo-
dating Pregnant Workers. At the state level, eight states
now have laws requiring employers to provide certain types
of accommodations to some or all pregnant employees:
Alaska, California, Connecticut, Hawaii, Louisiana, lllinois,
Texas, and Maryland.'®® These laws may provide use-

ful models for other states considering similar legislative
proposals.
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Conclusion

FIFTY YEARS AFTER THE EQUAL PAY ACT WAS SIGNED
INTO LAW, women working full time, year round are still
typically paid 77 cents for every dollar paid to their male
counterparts. The wage gap makes it difficult for women

— who are more than 40 percent of primary breadwinners
in families with children and nearly 50 percent of the labor
force — to provide for themselves and their families. Closing
this gap requires a serious and sustained commitment at
both the federal and state levels to overcoming all of the
barriers standing in the way of women achieving fair pay. It
requires strengthening our equal pay laws so that women
have the tools they need to challenge pay discrimination;
removing the roadblocks to women’s access to higher-pay-
ing nontraditional jobs and job training, including harass-
ment and discrimination; increasing the pay for women in
the lowest-paid jobs, many of which have historically been
devalued because they are done by women; and ensur-
ing that women with caregiving responsibilities do not face
workplace discrimination and economic hardship simply
for fulfilling these responsibilities. It is past time to finish
America’s unfinished business of achieving fair pay.
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