IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT
No. 14-3016

ARCHDIOCESE OF ST. LOUIS, et al.,
Plaintiffs-Appellees
On Appeal from the United

V. States District Court for the
SYLVIA M. BURWELL, Sec'y of Eastern District of Missouri
the U.S. Dep't of Health & Human Case No. 4:13-CV-2300
Servs., et al.,

Defendants- Appellants

MOTION FOR LEAVE TO FILE BRIEF OF THE
NATIONAL WOMEN'S LAW CENTER AND NINETEEN
OTHER NATIONAL, REGIONAL, STATE, AND LOCAL

ORGANIZATIONS AS AMICI CURIAE
IN SUPPORT OF DEFENDANTS-APPELLANTS AND REVERSAL

Pursuant to Rule 29 of the Federal Rules of AppeRaocedure,
Amici Curiag the National Women’s Law Center and nineteenrati@onal,
regional, state, and local organizations, respkgtfequest leave to file the
attached Brief in Support of Defendants-Appellants.

The National Women'’s Law Center is a nonprofit leaghvocacy
organization dedicated to the advancement andgiimteof women'’s legal rights.
Joining it are nineteen other national, regionales and local organizations
dedicated to protecting and advancing women'’s hedhis case involves a

challenge to regulations promulgated under theeRaRrotection and Affordable
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Care Act, which require that certain health insaeaplans provide coverage of
preventive services for women, including contrasepservices, with no cost-
sharing requirementsAmici have a strong interest in the disposition of tlaise;
which will determine the fate of the subject regolas in this Circuit and have a
significant impact on the legal rights of women whlanteresté\mici serve. See
Fed. R. App. P29(b). Amici contacted the parties to obtain consent to file the
attached brief, and Defendants-Appellants conserf®aintiffs-Appellees did not
respond to our request for consent to file an amimief on behalf of the National
Women’s Law Center and other organizations withlammterests in support of
the Government in this consolidated appeal.

The attached brief will assist the Court in deteimg whether the
regulations at issue survive the challenge brougter the Religious Freedom
Restoration Act. As organizations that specialstudying and advocating
Issues related to women, including women’s hedlthici are uniquely situated to
provide the Court with information helpful for thesolution of this case beyond
the specific perspectives provided by counsellergarties.SeeRyanv.
Commodity Futures Trading Comm’t25 F.3d 1062, 1063 (7th Cir. 1997) (“An
amicus brief should normally be allowed . . . wite® amicus has unique
information or perspective that can help the cbastond the help that the lawyers

for the parties are able to provide.United States. Michigan, 940 F.2d 143, 165-
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66 (6th Cir. 1991) (accepting participation of ansicuriae where amicus offered
information that was “timely, useful, or otherwisecessary to the administration
of justice”); cf. O'Brienv. U.S. Dep’t of Health and Human Serudo. 12-3357
(8th Cir. Jan. 14, 2013) (granting the National Véors Law Center’s motion for
leave to appear asnicus curiaend file its proposed brief).

Specifically, the proposed brief provides informatand context not
found in the parties’ briefs with respect to thev&mment's compelling interests
in women'’s health and promoting women'’s equal ofyputy, and to the question
of whether the regulations at issue are the lesstictive means of furthering
those compelling interests. Because resolutidhede issues is central to this
case Amici submit that the proposed brief is both “desiralalied “relevant” to its
disposition. Fed. R. App. P. 29(b)(8ge also Neonatology Assocs., R.A.
Comm’r of Internal Revenu@93 F.3d 128, 132 (3d Cir. 2002) (“The criteran
desirability set out in Rule 29(b)(2) is open-endmdt a broad reading is
prudent.”). The Supreme Court and Courts of Appeak accepted similar briefs
from Amiciin numerous other cases addressing substantialgame legal
guestions at issue her8eee.g, Hobby Lobby Stores, Ing. SebeliusNo. 13-354
(U.S. Jan. 28, 2014Beckwith Elec. Co., Ina. SebeliusNo. 13-13879 (11th Cir.
Oct. 28, 2013)Gilardi v. U.S. Dep’t of Health and Human Serudo. 13-5069

(D.C. Cir. June 14, 2013j%utocam Corpv. SebeliusNo. 12-2673 (6th Cir. Mar.

3
Appellate Case: 14-3016 Page:3  Date Filed: 10/28/2014 Entry ID: 4210820



21, 2013)Kortev. U.S. Dep’t of Health and Human Servdo. 12-3841 (7th Cir.
Mar. 8, 2013)0O’Brienv. U.S. Dep't of Health and Human Serudo. 12-3357
(8th Cir. Jan. 16, 2013).

Accordingly, Amicirespectfully requests leave to file the attached
Brief of the National Women’s Law Center and NiregtéOther National,
Regional, State, and Local Organization®\asci Curiaein Support of

Defendants-Appellants.

Dated: October 28, 2014  Respectfully submitted,

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

By: /s/Charles E. Davidow
Charles E. Davidow
2001 K Street, NW
Washington, D.C. 20006
(202) 223-7300
cdavidow@paulweiss.com

Counsel for Amici Curiae
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CERTIFICATE OF SERVICE
| hereby certify that on this 28th day of Octol#314, | electronically

filed the foregoing Motion for Leave to File Brief the National Women’s Law
Center and Nineteen Other National, Regional, Staté Local Organizations, as
Amici Curiaein Support of Defendants-Appellees and Reversdl thie Clerk of
the Court for the United States Court of Appeatsifie Eighth Circuit by using the
CM/ECF system. | certify that all participantstive case are registered CM/ECF

users and that service will be accomplished byCl#ECF system.

Dated: October 28, 2014

By: /s/ Charles E. Davidow
Charles E. Davidow
2001 K Street, NW
Washington, D.C. 20006
(202) 223-7300
cdavidow@paulweiss.com

Counsel for Amici Curiae

5
Appellate Case: 14-3016 Page:5 Date Filed: 10/28/2014 Entry ID: 4210820



No. 14-3016

IN THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

ARCHDIOCESE OF ST. LOUIS AND CATHOLIC CHARITIES O&T. LOUIS

Plaintiffs-Appellees

V.

SYLVIA M. BURWELL, IN HER OFFICIAL CAPACITY AS SECRETARY OF
THE U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICESal.

Defendants-Appellants

ON APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE EASTERN DISTRICT OF MISSOURI, EASTERN
DIVISION, NO. 4:13-cv-02300 (HON. JOHN A. ROSS)

BRIEF OF THE NATIONAL WOMEN'S LAW CENTER AND NINETE EN
OTHER NATIONAL, REGIONAL, AND STATE ORGANIZATIONS A S
AMICI CURIAE IN SUPPORT OF DEFENDANTS-APPELLANTS AND

REVERSAL

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON LLP
Charles E. Davidow

Amelia FrenkelNot yet admitted
2001 K Street, NW
Washington, D.C. 20006

(202) 223-7300

Danielle Polebaum
Rebecca Orel

Appellate Case: 14-3016 Page: 1

NATIONAL WOMEN'’S LAW CENTER
Marcia D. Greenberger

Judith G. Waxman
Emily J. Martin

Gretchen Borchelt

Leila Abolfazli

11 Dupont Circle, NW #800
Washington, D.C. 20036

(202) 588-5180

Date Filed: 10/28/2014 Entry ID: 4210820



Abel McDonnell,Not yet admitted
1285 Avenue of the Americas
New York, New York 10019
(212) 373-3000

Counsel for Amici Curiae

Appellate Case: 14-3016 Page: 2

Date Filed: 10/28/2014 Entry ID: 4210820



CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of AppeProcedure, the
undersigned counsel for National Women’s Law Ceh&zeby certifies the
following with respect to National Women’s Law CentAmerican Federation of
State, County and Municipal Employees (AFSCME);cBI8Vomen's Health
Imperative; Feminist Majority Foundation; Ibis Re@uctive Health; Legal
Momentum; NARAL Pro-Choice America; NARAL Pro-Cheidlinnesota,
NARAL Pro-Choice Missouri; NARAL Pro-Choice Souttakota; National
Family Planning & Reproductive Health Associatiblgtional Latina Institute for
Reproductive Health; National Partnership for Wor&giRamilies; National
Women's Health Network; Planned Parenthood of tharttand; Planned
Parenthood of Kansas and Mid-Missouri; PlannediRao®d Minnesota, North
Dakota, South Dakota; Planned Parenthood of thieoBis Region and Southwest
Missouri; Population Connection; and Service Empé&sy/International Union
(SEIV):

1. Does the organization have any parent corporation?

No.

2. Does any publically held corporation own 10% of ¢tinganization’s stock?

N/A.

Dated: October 28, 2014

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

By: /s/ Charles E. Davidow

Charles E. Davidow
2001 K Street, NW
Washington, D.C. 20006
(202) 223-7300

Appellate Case: 14-3016 Page:3  Date Filed: 10/28/2014 Entry ID: 4210820



TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES .....ooveieeieeeeeeeeeeeeeeeeeeeeeeeeee e i

INTEREST OF AMICI CURIAE .......ovoeeeveseeeeeeeeeeeeeeseeeeeeseesseeseessesseesesseen 1.
BACKGROUND AND SUMMARY OF ARGUMENT .....c...veremeerersreereseeeeeene. 1
ARGUMENT ..ottt e e es e e e s eee e es e ese e eemeneseeeeeerens 6

l. THE CONTRACEPTION REGULATIONS FURTHER THE
COMPELLING GOVERNMENTAL INTERESTS OF IMPROVING
WOMEN'S HEALTH AND EQUALITY . ..o 6

A.  The Contraception Regulations Forward the Compgllin
Governmental Interest of Protecting Women'’s Health.................. 7

B. The Contraception Regulations Forward the Compellin
Governmental Interest of Promoting Equal Opportufut
Women

C. The Contraception Regulations Further the Govert'ismien
Compelling Interests By Eliminating Barriers to @@aception........ 14

Il. PLAINTIFFS' PROPOSED ALTERNATIVES ARE INSUFFICIENT
AND IMPRACTICAL AND WOULD HARM THE WOMEN
FORCED TO RELY UPON THEM. .....coooiiiiiiiiiei e 16

CONGCLUSION ...t e e e 31

Appellate Case: 14-3016 Page:4  Date Filed: 10/28/2014 Entry ID: 4210820



TABLE OF AUTHORITIES

Page(s)

CASES
Archdiocese of St. Louis Burwell,

No. 4:13-CV-2300-JAR, 2014 U.S. Dist. LEXIS 889B[). Mo.

JUNE 30, 2004) .o s s e e e e e e e e e e e e e e et e et eeea bttt bbb nnnnn— e eeeeeees 7
Bd. of Dirs. of Rotary Int'l,. Rotary Club of Duarte

A81 U.S. 537 (LO987) ceeueuiuuuinniiiiii e s s e e e e e e e e e e eeeeeee b ennene e 10
Burwell v. Hobby Lobby Stores, Inc.

134 S. Ct. 2751 (2014) ..o eeeeeteemmmme ettt e e e e eenna passim
City of Boerne v. Flores

521 U.S. 507 (L1997 .cceeeiiieiriiniiiiiissseeeeeesasnnnsassssseeeeaeaasaaaeeesesessssssnnnnnseees 18
Hamiltonv. Schrirg

74 F.3d 1545 (8th Cir. 1995) ...uuuiiiiiii e 19
Mayv. Baldwin

109 F.3d 557 (9th Cir. 1997) ..eevveiiiiiiiiieerr s eeeee 19
Murphyv. Arkansas

852 F.2d 1039 (8th Cir. 1988) ....ceeeeee e 18
National Federation of Indep. Bus. Sebelius

132 S. Ct. 2566 (2012) ..cceevieeriirrirnnnnmmmmmmsessaeeeeeeeaeeaeeeeeeeeeeeeesesssnessnnnnnees 23
Planned Parenthood of Se. RaCasey

505 U.S. 833 (1992)....cciiiiiiiiiiiiiiiiiimemmmme ettt an e e 12
Robertsv. U.S. Jaycees

468 U.S. 609 (L1984)....uuuueuuuniiiiii i e s ceeeeeeiisss s s s s e e e e e e e e e e e e eeeeeeeeeeesensnnnnne e 10
United States. Lafley,

656 F.3d 936 (9th Cir. 2011) ..euuriiiiieee e 19

Appellate Case: 14-3016 Page:5 Date Filed: 10/28/2014 Entry ID: 4210820



United States. Virginia,

518 U.S. 515 (1996).....eeeeeeeeeeeeeeeeeeeeeee et e eeeee e ses e s e e eneeaneeen. 10
United States. Wilgus

638 F.3d 1274 (L0t Cir. 2011 ..o eeeeeeeeseeeeeeee e ee e 19
Wheaton College. Burwell,

134 S. Ct. 2806 (2014) ..cceeeeiieiiiiirnninmmmmmms s s s e e e e e e e e e e e e eeeeeeeeeeeeeessebbnnsennnneeeees 3
STATUTES
26 U.S.C. 8 23— 21
26 U.S.C. 8 32— 21
29 U.S.C. 8 103 ... ittt aae e a e e e e e 3
A B U S T O = B2 0 PR 27
42 U.S.C. 8§ 30000-13. ... eiiiiiiiiieeeeescmmmm s e e e ettt s s e e e e et et e e e e e anannnr s 2
T O T T O I 1 [ - TP SURPPPPPP 22
42 U.S.C. 8§ 2000DD-1.... it cmmeme ettt rennne e 4

RULES AND REGULATIONS

42 C.F.R. §59.2 (2014) ..o eemeeemsseeeseeseeseesees e sees e ese s enene s s 25
42 C.F.R. §59.5 (2014) c..voveeeeeeeeeeeemeeemseeeseeseeseeseeseeeseesees e sse s eseneseenens 25
45 C.F.R. § 147.130 (2014) ..o e eeee s esee e sees e e 2,15
45 C.F.R. § 147.131 (2014) ..o e eeeeeeee s eeeee s vees e seeeeenns 2,3
79 Fed. Reg. 3593 (JAN. 22, 2014) ......ov.eeeereeeeeeeeeeeeeeeeeeseeeseseseeere e 25
79 Fed. Reg. 51092 (AUG. 27, 2014)........ooeeeeeeeeeeeeereeeseeereeseeseeseeseees s seeee 3

Health Res. & Servs. Admin., U.S. Dep't of HealttH&man Servs.,
Women'’s Preventive Services Guidelines
http://www.hrsa.gov/iwomensguidelines....... oo,

Appellate Case: 14-3016 Page: 6  Date Filed: 10/28/2014 Entry ID: 4210820



L EGISLATIVE MATERIALS

155 CONg. REC. 28,842 (2000) ........oveovereeereereeseeerseeeesessesseseeeseessseessesseenee 11
155 CONg. REC. 28,844 (2000) ........ov.overeeereereeeeersseeesesseeseseeeseessssessesseenee 12
155 CONg. REC. 28,846 (2000) ........ov.overeeereereeseereseessessesseseeeseseeeessesseenee 11
155 CoNng. REC. 28,869 (2000) ...........overeeereereeserreeeeeseesseeseeseeseeeseeseessesseeeee 13

OTHER AUTHORITIES

Brief of the Guttmacher Institute and ProfessomaS@wsenbaum as
Amici Curiae in Support of the Government at 177nBurwellv.
Hobby Lobby Stores, INcl34 S. Ct. 2751 (2014) ..cccooooeeeieeeei e, 27

Ctrs. for Disease Control & Preventiofen Great Public Health
Achievements—United Staté900-199948 Morbidity &
Mortality Wkly. Rep. 241-43 (1999gavailable at
http://www.cdc.gov/mmwr/preview/mmwrhtml/0005679%......................... 6

Cntrs. for Medicare & Medicaid Serv&inancing and
Reimbursement
http://www.medicaid.gov/medicaid-chip-program-infaation/by-
topics/financing-and-reimbursement/financing-and-
reimbursement.ntml ... —— 24

Cntrs. for Medicare & Medicaid Servélanaged Carge
http://www.medicaid.gov/medicaid-chip-program-infation/by-
topics/delivery-systems/managed-care/managed-dargtml ........................ 23

Cntrs. for Medicare & Medicaid Serv&tate Medicaid and CHIP
Eligibility Standardsavailable at
http://www.medicaid.gov/AffordableCareAct/Medicauieving-
Forward-2014/Downloads/Medicaid-and-CHIP-Eligilyiitevels-
JLIE= ] (=N o o | PR 23

Cntrs. for Medicare & Medicaid Serv3he State Medicaid Manual
4-270, http://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/Paper-Based-Manuals-
[temS/CMS021927 NtMI.....ooeriiiiiiiie e e aeees 22

Appellate Case: 14-3016 Page: 7 Date Filed: 10/28/2014 Entry ID: 4210820



Elizabeth M. Patchias & Judy Waxman, The Commonthdalnd,
Women and Health Coverage: The Affordability Gapr. 2007),
avaialble at
http://www.commonwealthfund.org/usr_doc/1020 Patshwome
n_hlt_coverage_affordability_gap.pdf........cccceeeiiiiiiiiiii e, 11.

Finer & Zolna,Unintended Pregnancy in the United States: Inciéenc
and Disparities, 200634 Contraception 478 (2011) ........coeeescommmmmeeevevvvvnnenns 1

Frost & Lindberg, Guttmacher InsReasons for Using
Contraception: Perspectives of US Women Seeking @tar
Specialized Family Planning Clinic87 Contraception 465 (2013) ........... 12,13

Goldin & Katz, The Power of the Pill: Oral Contraceptives and
Women’s Career and Marriage Decisiorid.0 J. Pol. Econ. 730,
T58-62 (2002)...uuuuuuiiieeieee e e e e e e e ettt 13

Guttmacher InstA Real-Time Look at the Impact of the Recession on
Women’s Family Planning and Pregnancy Decisi@ept. 2009),
available athttp://www.guttmacher.org/pubs/RecessionFP.pdf.................14

Guttmacher InstContraceptive Use in the United Statésne 2014),
http://www.guttmacher.org/pubs/fb_contr_use.html...............cccccoeeeeii 29

Internal Revenue Serv., Publ’'n 5@xemptions, Standard Deduction,
and Filing Information(2013),available at
http://www.irs.gov/pub/irs-pdf/p501.pdf......comeeeeeiiiiiiieeeie e, 0.2

Inst. Of Med. Clinical Preventive Services for Women: Closing the
Gaps(2011),available at
http://www.iom.edu/reports/2011/clinical-preventiservices-for-

WOMEN-ClOSING-the-gapS.aSPX ..oveerrruiiieeeereeeeeeeeiire e e e passim
James Trussell & L.L. WynReducing Unintended Pregnancy in the
United States77 Contraception 1 (2008) .........ccouvvummmmmmeeeeeeiiiiiieeeeeeeiiinnn 9
James Trussell et aCost Effectiveness of Contraceptives in the
United States80 Contraception 229 (2009) ............evmmmeeiiieeeeeenviiinnneenn. 14
\'

Appellate Case: 14-3016 Page: 8 Date Filed: 10/28/2014 Entry ID: 4210820



Jennifer J. Frost et al., Guttmacher InSontraceptive Needs and
Services, 201(R013),available at
http://www.guttmacher.org/pubs/win/contraceptiveds
20 L 0. P e —————— e aaaaa e 27

John Tozzil.osing Patience, and Patients, with Medigdidioomberg
Businessweek (Apr. 10, 2014),
http://www.businessweek.com/articles/2014-04-10ioi@eshun-
patients-who-pay-with-medicaid .............cocceeeei i 22

Logan et al.The Consequences Of Unintended Childbearing: AaVhit
Paper(Child Trends, INC. €d., 2007) .......oiiii i e e 9

Michael Sparer, Robert Wood Johnson Foukfgdicaid Managed
Care: Costs, Access, and Quality of CaResearch Synthesis
Report No. 23 (September 2018yailable at
http://www.rwjf.org/content/dam/farm/reports/re012/rwjf40

NARAL Pro-Choice Am. Title X:The Nation’s Cornerstone Family-
Planning Program(Jan. 2010)available at
http://www.prochoiceamerica.org/assets/files/botmtrol-family-
planning-titlex-cornerstone.pdf .............coeemme oo eeeeeeiiiiii e 26

Peipert et al.Preventing Unintended Pregnancies by Providing No-
Cost Contraception120 Obstetrics & Gynecology 1291 (2012)....ceu-...... 15

Planned Parenthood Fed’'n of AUD,
http://www.plannedparenthood.org/health-topicsibobntrol/iud-
T 11 o R 14, 27

Office of Population AffairsProgram Requirements for Title X
Funded Family Planning Projec{®pr. 2014),available at
http://www.nationalfamilyplanning.org/document.dmb?1462 ...................... 26

Office of Population AffairsTitle X Family Planning
http://www.hhs.gov/opal/title-x-family-planning...........cccccoooeiiiiiiiiinneennes 24

Rachel Benson Gold,he Need for and Cost of Mandating Private
Insurance Coverage of ContraceptidnGuttmacher Rep. on Pub.
POPY 5 (AUQG. 1998) ..o 11

Vi

Appellate Case: 14-3016 Page: 9 Date Filed: 10/28/2014 Entry ID: 4210820



Sara E. Wilensky and Elizabeth A. Gr&isting Medicaid
Beneficiaries Left Off The Affordable Care Act'®fention
Bandwagon32 Health Affairs 1188 (2013) ..........evu e eeeeeeeeeriinneeeeeeennnnns 23

Sonfield What Women Already Know6 Guttmacher Pol'y Rev. 8
AT 24 0 ) TR 13

U.S. Dep't of Health & Human Serv&act Sheet: Title X Family
Planning Program(Jan. 2008)available at
http://www.hhs.gov/opa/pdfs/title-x-family-plannifgct-sheet.pdf ................ 25

U.S. Dep't of Health & Human Servs$igalthy People 2020: Family
Planning https://www.healthypeople.gov/2020/topics-
objectives/topic/family-planning .............ccoiii i 8

Vii

Appellate Case: 14-3016 Page: 10 Date Filed: 10/28/2014 Entry ID: 4210820



INTEREST OF AMICI CURIAE

The National Women’s Law Center; American Federmatd State,
County and Municipal Employees (AFSCME); Black WarseHealth Imperative;
Feminist Majority Foundation; Ibis Reproductive Hka Legal Momentum,;
NARAL Pro-Choice America; NARAL Pro-Choice MinnesptNARAL Pro-
Choice Missouri; NARAL Pro-Choice South Dakota; iaal Family Planning &
Reproductive Health Association; National Latinastitute for Reproductive
Health; National Partnership for Women & Famili®&&gtional Women's Health
Network; Planned Parenthood of the Heartland; FRdrirarenthood of Kansas and
Mid-Missouri; Planned Parenthood Minnesota, Northkéta, South Dakota;
Planned Parenthood of the St. Louis Region andn8ast Missouri; Population
Connection; and Service Employees Internationalobn{SEIU) are national,
regional, and state organizations committed togatoig and advancing women'’s
health, with a particular interest in ensuring twaimen receive the full benefits of
access to no-cost contraceptive coverage as irddmdthe Affordable Care Act.

BACKGROUND AND SUMMARY OF ARGUMENT

Contraceptives are a key component of preventiatlinecare for

women. To further the goals of bettering the Heahd welfare of all Americans,

! Pursuant to Fed. R. App. P. 29(c)(5), the undeesi counsel certify that no party’s counsel

authored this brief in whole or in part; no partyparty’s counsel, or any other person, other
than amici or their counsel, contributed money thas intended to fund the preparation or
submission of this brief.

1
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the Patient Protection and Affordable Care Act (AT and implementing
regulations require all new insurance plans to cos# Food and Drug
Administration (“FDA”) approved contraceptive metts sterilization procedures,
and patient education and counseling, without sbaring (“the contraception
regulations” or “regulations”). Health Res. & SerAdmin., U.S. Dep’t of Health
& Human Servs., Women'’s Preventive Services Guidelines
http://www.hrsa.gov/iwomensguidelines (last visi@dt. 27, 2014);see also42
U.S.C. § 300gg-13(a)(4); 45 C.F.R. § 147.130 (2014)

The regulations exempt certain religious employémsm this
requirement. See Women’s Preventive Services GuidelinBse regulations also
accommodate non-profit entities that hold themselget as religious and have
religious objections to some or all forms of coogption (the “accommodation”).
Seed5 C.F.R. §147.131 (2014). Under the accommodat non-profit entity
may certify via a Department of Health and Humanvises (“HHS”) form that it
meets the eligibility criteria for the accommodatiand share a copy of that form
with its insurance issuer or third-party adminigirald. Or, it may simply inform
HHS of its objection in writing, stating “the basm which it qualifies for an
accommodation” and provide HHS with its insuranmame and type and the
name and contact information for the plan’s thiedtp administrators and health

insurance issuers.See Coverage of Certain Preventative Services Under th

2
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Affordable Care Act, 79 Fed. Reg. 51092, 51094-8&ig( 27, 2014) (to be
codified at 45 C.F.R. § 147)In either case, the organization’s insuranceeissu
third party administrator will then be required forovide payments for
contraceptive services separate from the grougth@eurance policy. 45 C.F.R.
8§ 147.131 (2014). Any eligible organization thattsain accord with the
accommodation is not required to provide contraceptoverage to its employees.
The Plaintiffs in this case, Archdiocese of St. isoand Catholic
Charities of St. Louis, qualify for either the exgion or the accommodation for
non-profit entities. Yet, despite the fact thaeyhare not required to cover
contraceptive services in their group health insceaplans, Plaintiffs claim that
the regulations violate their rights under the §elis Freedom Restoration Act
(“RFRA").* RFRA provides that the Government “shall not samtsally burden a

person’s exercise of religion” unless the burdef) “(s in furtherance of a

2 In Wheaton College. Burwell, 134 S. Ct. 2806, 2807 (2014), the Supreme Cmjoireed
HHS from requiring that Wheaton, an eligible nowffirorganization, send the certification
form directly to its third party insurer or thirdupy administrator and stated that Wheaton
was required only to inform HHS in writing that f& a non-profit organization that holds
itself out as religious and has religious objecitmproviding coverage for contraceptive
services.” HHS subsequently released the newimntinal regulations cited above,
allowing all eligible non-profit organizations ttject in writing directly to HHS rather than
submit the certification form to their insurer.aRitiffs continue to object to the
accommodation in spite of the new regulations.

However, administrators of “church plans” akxempt from this requiremenSee29 U.S.C.
§ 103(b)(2) (exempting church plans from regulatioder ERISA).

Both Plaintiffs object to all forms of contracept and sterilization as contrary to Catholic
doctrine and object to the accommodation on thsisbaCompl. | 4.

3
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compelling governmental interest; and (2) is thasterestrictive means of
furthering that compelling governmental interes42 U.S.C. § 2000bb-1.

This Court should find that Plaintiffs’ RFRA claim&il. The
contraception regulations impose no substantiabdmuron Plaintiffs’ religious
exercise. Therefore, this Court need not reactatlitional questions of whether
the regulations further compelling governmentaleiaests and use the least
restrictive means to advance those interests.

But if the Court were to reach those questionshduld hold, aamici
demonstrate below: First, that the contraceptiorgulegdions serve the
Government’'s compelling interests in protecting veors health and furthering
women’s equal opportunity. And second, that nomePintiffs’ proposed
alternatives to the contraception regulations canctnsidered a less restrictive
means of furthering the Government’s compellingnests.

In Hobby Lobby the Court identified the accommodation as a less
restrictive means of furthering the Government'snpelling interests because it
“ensur[ed] that the employees of these entitie pagcisely the same accdssall
FDA-approved contraceptives as employees of comrspanhose owners have no
religious objection to providing such coveragéurwell v. Hobby Lobby Stores,
Inc., 134 S. Ct. 2751, 2759 (2014) (emphasis addedy. céhtrast, each of

Plaintiffs’ proposed alternatives in this case vdofdrce their female employees

4
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and the female dependents of their employees inseparate system of care
delivery or payment for their contraceptive heaitteds. By imposing additional
financial, administrative, and logistical burdena these women, Plaintiffs’
alternatives ensure that the affected women wowtdhave precisely the same
access to contraceptive care as women workingdorabjecting employers, who
would be able to access no-cost birth control aateytheir other health care
needs from their regular provider and insurancea.pl&o the contrary, Plaintiffs’
alternatives would put the affected women in a wagossition and make it less
likely that they would be able to obtain the besinf of contraception for them.
Leaving the affected women with lesser, more diffic and more costly
contraceptive access is not the result approvedhbyCourt inHobby Lobby
Rather, it is a result that threatens women’s heaiid equality and thus undercuts
the Government’s efforts to achieve its compellimgrests.

For these reasons, none of the alternatives prdpmgehe Plaintiffs
can be considered a less restrictive method of dodimg the Government’'s

compelling interests, and the Court should denynktes’ requested relief.

5
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ARGUMENT
l. THE CONTRACEPTION REGULATIONS FURTHER THE

COMPELLING GOVERNMENTAL INTERESTS OF IMPROVING
WOMEN'S HEALTH AND EQUALITY.

If the Court finds that the contraception regulasicsubstantially burden
Plaintiffs’ exercise of religion, Plaintiffs’ clais should still fail because the
contraception regulations are carefully drawn tather the Government's
compelling interests: promoting women'’s health &unthering women’s equality.
As the Centers for Disease Control explained whemmed “family planning”
one of ten great public health achievements ofttientieth century, alongside
vaccinations and control of infectious diseases:

Access to family planning and contraceptive sewsvideas
altered social and economic roles of women. Fapigyning
has provided health benefits such as smaller fasidg and
longer interval[s] between the birth of childremcieased
opportunities for preconceptional counseling andeesaing;
fewer infant, child, and maternal deaths; and the af barrier

contraceptives to prevent pregnancy and transmisgidluman
immunodeficiency virus and other STDs.

Ctrs. for Disease Control & Preventiofien Great Public Health Achievements—
United States, 1900-199498 Morbidity & Mortality Wkly. Rep. 241-43 (1999)
available at http://www.cdc.gov/immwr/preview/mmwrhtml/00056796rh (“Ten

Great Public Health Achievemen)s”

6
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A.  The Contraception Regulations Forward the Compelliig
Governmental Interest of Protecting Women'’s Health.

As Justice Kennedy emphasized in Rebby Lobbyconcurrence,
“[it is important to confirm that a premise of tléurt’s opinion is its assumption
that the HHS regulation here at issue furthergydimeate and compelling interest
in the health of female employeesHobby Lobby 134 S. Ct. at 2786 (Kennedy,
J., concurring)see also idat 2799 (Ginsburg, J., dissentir(t)T]lhe Government
has shown that the contraceptive coverage for wthehACA provides furthers
compelling interests in public health and women&lweing.”). Indeed, the lower
court in this case held that the Government’s gty in promoting public health
and gender equality are compelling, noting thathgte is no question that
promoting public health and gender equality are ‘bémendous societal
significance.” Archdiocese of St. Louis Burwell, No. 4:13-CV-2300-JAR, 2014
U.S. Dist. LEXIS 88918, at *14 (E.D. Mo. June 3®12) (quotingConestoga
Wood Specialities Corp.. Secretary of U.D. Dept. of Health and Human Servs.
724 F.3d 377, 412 (3d Cir. 2013¢v'd sub nomBurwell v. Hobby Lobby Stores,
Inc., 134 S. Ct. 2751 (2014)).

Nearly half of all pregnancies in the United Statsch year are
unintended i(e., unwanted or mistimed at the time of conceptioBgeFiner &
Zolna, Unintended Pregnancy in the United States: Inaigeand Disparities,

2006 84 Contraception 478, 480 (2011). Because umi®g pregnancy is

v
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associated with a wide range of negative healtlsegumences for women and any
resulting children, HHS has deemed the goal of cedu the proportion of
pregnancies that are unintended a national obgcBeeU.S. Dep’t of Health &
Human Servs., Healthy People 2020: Family Planning
https://lwww.healthypeople.gov/2020/topics-objectitepic/family-planning (last
visited Oct. 27, 2014) Healthy People 202).

Many studies document the negative health conseggerof
unintended pregnancy. For example, during an ended pregnancy, a woman is
more likely to receive delayed or no prenatal cavdye depressed, and to suffer
from domestic violence. Seelnst. Of Med., Clinical Preventive Services for
Women: Closing the Gaps 90 (2011), available at
http://www.iom.edu/reports/2011/clinical-preventiservices-for-women-closing-
the-gaps.aspKilast visited Oct. 27, 2014)IOM Rep”); see also Healthy People
2020 (describing the above and additional risks of temided pregnancy). An
unintended pregnancy may also cause the childeoctiidren resulting from the
pregnancy to suffer negative health consequendéghout contraception, women
are more likely to have short inter-pregnancy wdaés, which are associated with
preterm birth, low birth weight, and small-for-gasbnal-age birthsSeelOM Rep
at 90. As they grow, children born of unintendedgmancies are likely to be in

poorer physical health than children of plannedypamcies, may be less likely to

8
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succeed in school, and may be more likely to steuggth behavioral issues
during their teen years.SeelLogan et al.,The Consequences Of Unintended
Childbearing: A White Papeat 5-7 (Child Trends, Inc. ed., 2007).

While unintended pregnancy is highly prevalent e tUnited
States—significantly more so than in comparablyefgyed countries—this need
not be the case.SeelOM Rep. at 91-92. Contraception is highly effeetin
preventing unintended pregnancy. For exampleaumérine devices (IUDs),
female sterilization, and contraceptive implantgeha failure rate at 1% or less in
the first 12 months—as compared with an 85% chariceregnancy within 12
months with no contraceptiorbee id.

Moreover, some women rely on contraception to apogjnancy due
to other medical conditions. For example, it ma&ydulvisable for women with
chronic medical conditions, such as diabetes aras$ibh to postpone pregnancy
until their health stabilizesSee idat 90. Contraception can also have independent
health benefits, including treating menstrual digos; reducing risks of
endometrial cancer; protecting against pelvic mfiaatory disease; and,

potentially, preventing ovarian canceee idat 92.

> For example, “[w]hile 49% of pregnancies in theitdd States are unintended, the

corresponding percentage in France is only 33%jraidinburgh, Scotland, it is only
28%.” James Trussell & L.L. WynReducing Unintended Pregnancy in the United States
77 Contraception 1, 4 (2008).

9

Appellate Case: 14-3016 Page: 19  Date Filed: 10/28/2014 Entry ID: 4210820



For all of these reasons, increasing access toam@gtion is a matter
of public health. And the health of Plaintiffsni@le employees and the
employees’ female dependents is directly at stakbase cases.

B. The Contraception Regulations Forward the Compelliig

Governmental Interest of Promoting Equal Opportunity for
Women.

Eliminating gender discrimination and promoting wenis equality
are compelling state interestsBd. of Dirs. of Rotary Int'lv. Rotary Club of
Duarte, 481 U.S. 537, 549 (1987Robertsv. U.S. Jaycees468 U.S. 609, 626
(1984). The Supreme Court has specifically recogphi‘the importance, both to
the individual and to society, of removing the s to economic advancement
and political and social integration that have dnistlly plagued certain
disadvantaged groups, including women,” and has fiound that “[a]ssuring
women equal access to ... goods, privileges, ahdantages clearly furthers
compelling state interests.U.S. Jayceeat 626;see also idat 623;United States
v. Virginia, 518 U.S. 515, 532 (1996) (noting that fundamemptahciples are
violated when “women, simply because they are wénaga denied the “equal
opportunity to aspire, achieve, participate in aadtribute to society based on
their individual talents and capacities”).

Congress passed the provision that led to the aostion regulations

to help alleviate the “punitive practices of inguza companies that charge women

10
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more and give [them] less in a benefit” and to “éhd punitive practices of the

private insurance companies in their gender disoatron.” 155 Cong. Rec.

28,842 (2009) (statement of Sen. Mikulslsie alsad. at 28,846 (statement of

Sen. Dodd) (“I support the effort by Senator Mililsn her efforts to see to it that

women are treated equally, and particularly in prélve care.”f. In enacting that

provision, Congress recognized that the failureager women'’s preventive health

services meant that women paid more in out-of-pbckets than men for basic

and necessary preventive care or were simply urtabddtain preventive care at

all because of high cost barriers:

Women must shoulder the worst of the health carsiscr
including outrageous discriminatory practices in care and
coverage Not only do we pay more for the coverage we seek
... but. ... [ij]n America today, too many womare delaying

or skipping preventive care because of the costopéys and
limited access. In fact, more than half of womeray or avoid
preventive care because of its coshis fundamental inequity

in the current system is dangerous and discriminatnd we
must act

6

Prior to the reforms made possible by the ACA, warpaid substantially more to access
basic health care than did men and were signifigamore likely to be burdened with high
medical costs. Women of childbearing age spent 8&¥e in out-of-pocket health care
costs than men. Rachel Benson Gaélade Need for and Cost of Mandating Private
Insurance Coverage of ContraceptjdnGuttmacher Rep. on Pub. Pol'y 5 (Aug. 1998
alsolOM Rep. at 18-19 (noting that “women are consigyemore likely than men to report
a wide range of cost-related barriers to receiwindelaying medical tests and treatments and
to filling prescriptions for themselves and theinilies”); Elizabeth M. Patchias & Judy
Waxman, The Commonwealth Funifpmen and Health Coverage: The Affordability @ap
(Apr. 2007),available at
http://www.commonwealthfund.org/usr_doc/1020_Pashwomen_hlt_coverage_affordabil
ity_gap.pdf (noting that 9% of men but 16% of woniea 2005-06 survey were
“underinsured”).

11
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Id. at 28,844 (statement of Sen. Gillibrand) (emphasieled).

When insurance covers basic preventive health foareen without
requiring an out-of-pocket payment, but requiresm&n to draw upon their
personal savings for their basic preventive cdms, discriminates on the basis of
sex. Moreover, when effective contraception is msed, and unintended
pregnancy results, it is women who incur the at@anbdohysical burdens and
medical risks of preghancy, women who dispropo#gtely bear the health care
costs of pregnancy and childbirth, and women whterofface barriers to
employment and educational opportunities as atrespregnancy.

As the Supreme Court has recognized, “[tlhe abitifywomen to
participate equally in the economic and socialdféhe Nation has been facilitated
by their ability to control their reproductive lisg Planned Parenthood of Se. Pa.
v. Casey 505 U.S. 833, 856 (1992). Indeed, a majoritwofmen report the ability
to better control their lives as a very importagdgon for using birth control. Frost
& Lindberg, Guttmacher InstReasons for Using Contraception: Perspectives of
US Women Seeking Care at Specialized Family Plgralimics 87 Contraception
465, 467 (2013). For example, increased contrar aeproductive decisions
provides women with educational and professionapoojnities that have
advanced gender equality over the decades sinttedmintrol's effectiveness has

improved and access to birth control has expandedact, “[elconomic analyses
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have found clear associations between the avatlakaind diffusion of oral
contraceptives, particularly among young women, iaeceases in U.S. women’s
education, labor force participation, and averageniags, coupled with a
narrowing in the wage gap between women and méoh.’at 465. Another study
concludes that the advent of oral contraceptivedrituted to an increase in the
number of women employed in professional occupatiorcluding as doctors and
lawyers. SeeGoldin & Katz, The Power of the Pill: Oral Contraceptives and
Women'’s Career and Marriage DecisiorislO J. Pol. Econ. 730, 758-62 (2002).
And in a study that specifically asked women whgythuse contraceptives, a
“majority of women reported that, over the courdetleir lives, access to
contraception had enabled them to better take afatteemselves or their families,
support themselves financially, complete their edioa, or get or keep a job. .. ."
Sonfield What Women Already Knpw6 Guttmacher Pol'y Rev. 8, 8 (Winter
2013).

In enacting the provision that led to the contréicepregulations,
Congress understood that covering women’s prevertiealth services without
cost-sharing alongside other preventive servicesexmsting employer-based
insurance would be “a huge step forward for juséind equality in our country.”

155 Cong. Rec. 28,869 (2009) (statement of SemkErg.

13
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C. The Contraception Regulations Further the Governmetis
Compelling Interests By Eliminating Barriers to Contraception.

Eliminating barriers to access to contraceptiorgluiding up-front
costs, is essential to achieving the compellingragts in protecting women’s
health and equal opportunity. Studies show thathigh costs of contraception
lead women to forego contraception completely, twoose less effective
contraception methods, or to use contraceptionnsistently or incorrectly.See,
e.g, Guttmacher Inst.A Real-Time Look at the Impact of the Recession on
Women’s Family Planning and Pregnancy Decisibn$ept. 2009)available at
http://www.guttmacher.org/pubs/RecessionFP.pdfd{fig that, to save money,
women forewent contraception, skipped birth contmlls, delayed filling
prescriptions, went off the pill for at least a rtlgnor purchased fewer birth
control packs at once). Oral contraception cosim@n, on average, $2,630 over
five years. James Trussell et élgst Effectiveness of Contraceptives in the United
States 80 Contraception 229, 299 (2009). Other hormor@itraceptives—
including injectable contraceptives, transdermatlpes, and the vaginal ring—
cost women between $2,300 and $2,800 over a fiae-geriod. Id. Moreover,
some of the most highly effective methods of bictmtrol carry large up-front
costs. For example, the up-front costs of the ik#ld be as much as $1008ee

Planned Parenthood Fed'n of Am., IUD,
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http://www.plannedparenthood.org/health-topicsiboontrol/iud-4245.htm  (last
visited Oct. 27, 2014).

Evidence and practical experience show that eliimgabarriers to
contraception access and providing education amcissling about the available
methods can greatly reduce the incidence of unil@gmpregnancy. For example,
one study found a “clinically and statistically sifgcant reduction” in unintended
pregnancies when at-risk women received contrageptunseling and reversible
contraceptive methods of their choice at no co$teipert et al.,Preventing
Unintended Pregnancies by Providing No-Cost Cordpdion 120 Obstetrics &
Gynecology 1291, 1291 (2012).

By requiring health insurance plans to include cage of the full
range of FDA-approved methods without co-paymentsost-sharing of any kind,
the contraception regulations ensure that each waraa choose the contraceptive
method that fits her needs “depending upon [hé]dtage, sexual practices, and
health status,” IOM Rep. at 91, and guaranteedhatcan obtain her contraception
through the same providers and systems from wHiehatherwise obtains health
care, thus reducing barriers to acceSee45 C.F.R. 8§ 147.130(a)(1)(iv) (2014).
Moreover, by covering patient education and coumgglthe regulations help
ensure that each woman has the information shesnegedentify the form of

contraception that is most appropriate for hgee id. In so doing, the regulations
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substantially further the Government’s compellinterests in women’s health and
equality.
[I.  PLAINTIFFS’ PROPOSED ALTERNATIVES ARE INSUFFICIENT

AND IMPRACTICAL AND WOULD HARM THE WOMEN
FORCED TO RELY UPON THEM.

In Hobby Lobbythe Supreme Court held that the accommodation was
a less restrictive means of achieving the Govertisi@ompelling interests in
protecting women’s health than mandating that ampleyer provide coverage
because:

“Under the accommodation, the plaintiffs’ femalepoyees

would continue to receive contraceptive coveragaout cost

sharing for all FDA-approved contraceptives, arel/ttvould

continue to face minimal logistical and adminigtrat

obstacles, because their employers’ insurers fasplonsible
for providing information and coverage.”

134 S. Ct. at 2782 (citations omitted) (internalotgion marks
omitted); see also idat 2786 (Kennedy, J., concurring) (the accommodas an
“existing, recognized, workable, and already-impdeted framework to provide
[insurance] coverage” of birth control to women whiork for employers seeking
exemptions from the contraception regulations) ectically, the Supreme Court
reasoned that the accommodation guarantees thdbyaep of objecting entities
“have precisely the same accedssall FDA-approved contraceptives as employees
of companies whose owners have no religious olgjestito providing such

coverage.”ld. at 2759 (emphasis added). The Court held thaadbemmodation
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“constitutes an alternative that achieves all & @overnment’s aims.'ld.” The
Court, in reaching this conclusion, emphasized thate is “no reason why this
accommodation would fail to protect the assertestiaef women as effectively as
the [contraception regulations].ld. at 2782. It was significant to the Court’s
calculus that females who work for objecting companvould not be put in a
worse position than women working for non-objectamgployers.ld. at 2759.

All of Plaintiffs’ proposed alternatives, by cordtawould require
women who access their health care through theanse plan of an objecting
employer—and only those women—to navigate a dilifjcdistinct process in
order to obtain preventive contraceptive care withaost-sharing. Specifically,
Plaintiffs’ proposals range from tax credits anddutgions, to compelling
“manufacturers or distributors of contraceptivesptovide them for free or at
reduced rates,” to expanding Medicaid or othertegsprograms. Pl.’s Opp. to
Mot. to Dismiss 30-36. These proposals would demmynen health insurance
coverage of contraception without cost-sharing aitdin the same system of care
and coverage in which they address their othetthealeds.

By separating women'’s reproductive health care fedinof the other

health care needs addressed by their existing emplmsed insurance plan,

" In so holding, the Court also emphasized: “THeatfof the HHS-created accommodation

on the women employed by Hobby Lobby and the atbarpanies involved in these cases
would beprecisely zero.” Hobby Lobby134 S. Ct. at 2760 (emphasis added).
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Plaintiffs’ alternatives would make it more diffitdor affected women to access
basic preventive medicine. Indeed, Plaintiffs’ goweals would require affected
women to take on significant personal costs—mowgetard otherwise—just to
access care fundamental to women’s health. As,soche of the proposed
alternatives meet the needs of women “as effegtivals the contraception
regulations. See Hobby Lobhyi 34 S. Ct. at 2782 (noting that the accommodation
does so). Therefore, none can be considered adsggtive means of achieving
the Government’s compelling interests in women’alte—including the health of
Plaintiffs’ employees and their eligible dependenréd promoting equal
opportunity for women.

In evaluating whether proposed alternatives carstita less
restrictive means of achieving the Government’s pelting interests, the question
for the Court is whether “the state can be assusethterest will be attained if
[challengers’] religious beliefs are accommodated’their proposed alternatives.
Murphy v. Arkansas 852 F.2d 1039, 1043 (8th Cir. 1988).If proposed
alternatives are “impractical” or “insufficient” t@dvance the Government's
compelling interests, the Government’s existingutatpry scheme must prevail.

See United Stateg. Lafley, 656 F.3d 936, 942 (9th Cir. 2011) (holding that

8 While Murphyinvolved a challenge under the Free Exercise @lafishe First Amendment,

the case reflects the p&mithstandard Congress enshrined in RFR5&e City of Boerne v.
Flores 521 U.S. 507, 515 (1997) (Congress’s “stated ggepin passing RFRA was to
“restore the compelling interest test”).
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prohibition of marijuana use as a condition of suiged release does not violate
RFRA).

Moreover, the analysis does not require the Govenminto “do the
impossible”™—that is, it need not “refute each amérg conceivable alternative
regulation scheme.” United Statesy. Wilgus 638 F.3d 1274, 1289 (10th Cir.
2011);see also May. Baldwin 109 F.3d 557, 564-65 (9th Cir. 1997) (calling on
the government only to “identif[y] the failings the alternatives” proposed by the
plaintiff); Hamilton v. Schrirg 74 F.3d 1545, 1556 (8th Cir. 1995) (noting that
requiring the government to “refute every concelgatption” would impose a
“herculean burden” on the government and callingh@nplaintiff to “demonstrate
what, if any, less restrictive means remain unergaly. Rather, the Government
must “support its choice of regulation [and] reftite alternative schemes offered
by the challenger.” Wilgus 638 F.3d at 1289. Thus, the judicial inquiryais
limited one—RFRA “is not an open-ended invitatiantte judicial imagination.”
Id.

Each of Plaintiffs’ proposed alternatives would @éawe effect of
undermining the Government's efforts to protect wom health and promote

equal opportunity for women by eliminating barrieis contraceptioff. The

°®  This is so even assuming Plaintiffs’ proposalseretacted into law. However, each of

Plaintiffs’ proposals would require congressiongian prior to taking effect. Prior to such
action, Plaintiff Catholic Charities’ female empéms and the employees’ female dependents
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barriers to contraceptive access imposed by eacllaihtiffs’ proposals in

comparison to the accommodation refute the posggibthat they may be

considered less restrictive alternatives of achgthe Government's compelling
interests.

Plaintiffs’ suggestion that the Government offertax credit or
deduction based on the costs of contraception wagjdire women to pay up front
for their contraceptive needs. It would thus retesthe very cost barriers that can
deter women from obtaining the most effective mdghor prevent women from
using contraception altogether. In addition, itgdorequire women to take on the
administrative burden of collecting documentatiémheir contraceptive costs over
the course of the year and substantiating thess aosheir tax returns. Finally,
for those women who will not owe taxes at the ehthe year, the proposal might

offer no benefit at af°

would only have access to contraception via thenptavailable to them prior to the
enactment of the ACASeeDef.’s Mot. to Dismiss 25 (noting that Plaintifidentified no
existing statutory authority for their proposeceaiatives).

19 Whether an individual must file a federal incotae return depends on her gross income,

filing status, age, and whether she is a dependggrinternal Revenue Serv., Publ’'n 501,
Exemptions, Standard Deduction, and Filing InforimaB (2013),available at
http://www.irs.gov/publ/irs-pdf/p501.pdf. If thextaredit were nonrefundable, women who
did not make sufficient income to file taxes woulat receive the tax credit at all. If the tax
credit were refundable, it would provide women vitlie opportunity to recover the costs of
their contraception, but only after filing a taxuen that they otherwise would not have had
to file. Compare26 U.S.C. § 32 (creating a refundable earned ircoradit),with 26 U.S.C.
§ 23 (establishing a nonrefundable adoption experesit).
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Plaintiffs’ suggestion that the Government compebvplers or
distributors of contraceptives to provide their guots for free or at subsidized
rates would not guarantee women the ability to s€dbde specific method of
contraception they need—or the ability to accessraathod at all without cost-
sharing. Moreover, even if a woman were able tdaiobthe particular
contraceptive method she needs from a distributooeacost, this program would
iImpose logistical and administrative burdens on-k&te would need to locate the
distributor and would likely need to prove her dliity while working for an
employer who presumably objects to any method dffication that would allow
her to receive contraceptive care.

Plaintiffs’ suggestion that the “Government couldmgy extend
contraception coverage through the Medicaid prog@amomen whose employers
do not provide the required coverage[]” is equdlawed. PIl. Opp. to Mot. to
Dismiss 32. First, Plaintiffs’ suggestion wouldquere women to take on the
significant administrative burden of enrolling im &ntirely separate insurance
system. Enrollment would likely require proof digéility on the basis that the
enrollee lacks contraceptive access through anranse plan offered by an
objecting employer. There is no reason to belihat Plaintiffs would be any
more amenable to verifying enrollees’ claims urttiese circumstances—and thus

empowering women to obtain the contraceptive calan-Plaintiffs are willing to
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certify their religious objections to the Governmmem accord with the
accommodation.

After enrolling, many women would need to take tuiditional step of
locating a new contraceptive provider who accepeslighid:* And those women
willing to take on that task might be unsuccesstahch Medicaid program has its
own limited set of providers, and those providemsyrbe inaccessible to women
living in certain areas.See42 U.S.C. § 1396a (giving states’ broad discretion
designing Medicaid programs). Even if women welde ao locate a local
Medicaid provider, the traditional Medicaid programes not guarantee that every
method of contraceptive will be covered for eveligiele person? Rather, each

state decides for itself which contraceptives ill wover’® As a result, female

1 Private providers that accept employer-sponsir&gtance coverage do not necessarily

accept Medicaid. According to a 2014 study, ald@upercent of physicians accept
Medicaid, a 10% drop from 2010. See John Tdzzsing Patience, and Patients, with
Medicaid Bloomberg Businessweek (Apr. 10, 2014),
http://www.businessweek.com/articles/2014-04-10foiscshun-patients-who-pay-with-
medicaid (last visited Oct. 27, 2014).

12 SeeCntrs. for Medicare & Medicaid Serv@he State Medicaid Manuét270,
http://www.cms.gov/Regulations-and-Guidance/Guigék@anuals/Paper-Based-Manuals-
Items/CMS021927.html (last visited Oct. 27, 201 f$tates] are free to determine the
specific services and supplies which will be codesis Medicaid family planning services so
long as those services are sufficient in amouniatchn and scope to reasonably achieve
their purpose.”).

13 See id While the Medicaid expansion population receivegecage for the full range of

FDA-approved contraceptives without cost-sharixgamding Medicaid is optional for
states, and 23 states have chosen not to expandakdSeeCntrs. for Medicare &

Medicaid Servs.State Medicaid and CHIP Eligibility Standardssailable at
http://www.medicaid.gov/AffordableCareAct/Medicdieving-Forward-
2014/Downloads/Medicaid-and-CHIP-Eligibility-Levelable.pdf. Existing Medicaid
beneficiaries in non-expansion states are notledtio preventative services under the ACA.

22

Appellate Case: 14-3016 Page: 32  Date Filed: 10/28/2014 Entry ID: 4210820



employees provided with Medicaid coverage mighilt Isitk coverage for the form
of contraception most appropriate for their induadlcircumstances.

Finally, Plaintiffs’ proposal would require the Gawvwment to develop an
entirely new administrative system to determingibility for participation in the
program and reimbursement, especially in the grgwinmber of states that rely
on managed care platfs.In addition, because Medicaid is a joint statdefal
program, the viability of Plaintiffs’ Medicaid propal would depend upon the
ability of the federal government to require stateparticipate in and contribute
financially to the implementation of the Medicaigpansion. But the Supreme
Court already held iNational Federation of Independent BusinesSebeliughat
the federal government cannot require state ppaticn in a new Medicaid
program. Seel32 S. Ct. 2566, 2607 (2012) (“What Congress tdme@ to do is to
penalize States that choose not to participataliméw program by taking away

their existing Medicaid funding.”). And even if &y state volunteered its

SeeSara E. Wilensky and Elizabeth A. Gr&xisting Medicaid Beneficiaries Left Off The
Affordable Care Act’s Prevention Bandwag@2 Health Affairs 1188, 1188-89 (2013).

Traditionally, states used a fee-for-serviceeysto provide Medicaid benefits to their
residents. In the past 15 years, more and maresstave implemented a managed care
delivery system, in which people get most or allheir Medicaid services from an
organization under contract with the state. A2@f4, about 50 million people receive
Medicaid benefits through some form of managed.c&ee Cntrs. for Medicare & Medicaid
Servs.Managed Carghttp://www.medicaid.gov/medicaid-chip-programearnhation/by-
topics/delivery-systems/managed-care/managed-darbimli(last visited Oct. 27, 2014);
Michael Sparer, Robert Wood Johnson Foukliddicaid Managed Care: Costs, Access, and
Quality of Care Research Synthesis Report No. 23 (September 28d#)able at
http://www.rwijf.org/content/dam/farm/reports/repsd012/rwjf401106.

14

23

Appellate Case: 14-3016 Page: 33  Date Filed: 10/28/2014 Entry ID: 4210820



participation, the fact remains that Plaintiffs Wbube asking the federal
governmenand the statéo pay for their religious exercise.

Similarly, Plaintiffs’ suggestion that the Governmeexpand an
existing program such as Title X is also not a \abik alternative and would fall
short of ensuring that the affected women have slime seamless access to
contraception without cost-sharing as women whoebefrom the contraception
regulations.

First, like Plaintiffs’ proposal to expand MedicaidPlaintiffs’
suggestion that women could rely on an expanddd Xitprogram would require
many women to take on the burden of locating a mawavider just for
contraceptive service, losing the benefit providgdcontinuity of care with her
preferred doctot? Additionally, as with Medicaid providers, womeraynhave
difficulty locating a Title X-funded provider withi a reasonable distante.

Women working at the objecting employers are sgadt@cross fifty states, living

15 See Cntrs. for Medicare & Medicaid Seninancing and Reimbursement

http://www.medicaid.gov/medicaid-chip-program-infaation/by-topics/financing-and-
reimbursement/financing-and-reimbursement.htmt ({a&sted Oct. 27, 2014).

8 Title X is a federal grant program overseen bylh®. Department of Health and Human

Services’ Office of Population Affairs dedicatedpmviding low-income individuals with
family planning and related preventive health sgrsi SeeOffice of Population Affairs,
Title X Family Planninghttp://www.hhs.gov/opal/title-x-family-planningaét visited Oct.
27, 2014). Grantees include state, county, anal leealth departments, community health
centers, Planned Parenthood Centers, and privatgofds. 1d.

7 In fact, approximately one in four U.S. countilees not have a Title X-funded provider.

SeeU.S. Dept. of Health & Human ServBact Sheet: Title X Family Planning Program
(Jan. 2008)available athttp://www.hhs.gov/opa/pdfs/title-x-family-planmjffact-sheet.pdf.
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in both rural and urban areas, with various heaittl financial needs. Requiring
that these women receive their contraceptive catg fsom a Title X-funded
provider could force them to travel long distangest to receive contraceptive
care, potentially leading them to forgo such carmgletely.

Second, Title X does not provide “free” contracegsi to all women.
Rather, Title X-funded providers offer no-cost famplanning and related
preventive health services only to women whose nmeas below the federal
poverty level. 42 C.F.R. § 59.5(a)(7) (2014) (pdovwy that, in general, “no charge
will be made for services provided to any persaomfa low-income family”); 42
C.F.R. 8§59.2 (2014) (defining a low-income famdg “a family whose annual
income does not exceed 100 percent of the moshtrddaverty Guidelines™’
Women from families with annual incomes of up td23%rcent of the federal
Poverty Guidelines may purchase services from Tileinded providers on a
sliding scale based on their ability to gdySee 42 CFR § 59.5(a)(8) (2014).
Above that income level, women pay “the reasonabl of providing services.”
Id.

Finally, like Medicaid providers, Title X-fundedgriders may not be

able to offer every contraceptive product to thatient populations—while Title

18 $19,790 is the 2014 Poverty Guideline for a farnilyhree in the 48 contiguous states and
the District of Columbia. 79 Fed. Reg. 3593 (2).2014).

19 In 2014, 250 percent of the Poverty Guidelinegdamily of three in the 48 contiguous
states and the District of Columbia is $49,48ge id.
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X-funded providers offer a “broad range” of congptive methods, every method
IS not guaranteed at every Title X-funded provide8ee generally Office of
Population Affairs,Program Requirements for Title X Funded Family Riag
Projects (Apr. 2014), available at
http://www.nationalfamilyplanning.org/document.dmb214622°

A few examples demonstrate the impact Plaintifigmsals would
have on the affected women, and make inescapabbr ¢he defects in those
proposals that render them inadequate means otwkcbi the Government’'s
compelling interests.

Take, for example, a woman who determines in céasoih with her
provider that she would like a tubal ligation imregdly after giving birth—a not
uncommon scenario. Under the current health imegrasystem, that woman
would get the care she needs in a seamless sylstemher health care provider,
ensuring that her care is integrated both durirgafter her pregnancy. But under
an expanded Title X program, the woman would mé&sty not be able to obtain a

sterilization immediately after giving birth, sinber hospital or other birth setting

20 n addition, Title X is perpetually underfundeddamverburdenedSeeNARAL Pro-Choice
Am., Title X:The Nation’s Cornerstone Family-Planningg@ram(Jan. 2010)available at
http://www.prochoiceamerica.org/assets/files/botimirol-family-planning-titlex-
cornerstone.pdf (noting that Title X is significgniinderfunded compared to the fiscal year
1980 funding level on an inflation-adjusted basisrewhile the Title X caseload has grown).
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may not be Title-X funded. If her hospital is not Title X-funded, Plaintiffs
proposal would force her into a dual system, reqgirher to postpone her
procedure, to transfer her records, and to foll@mwith two different providers—
all while recovering from a birth and managing tieeds of a newborn infant.

Or take the example of a low-wage worker seekingatmid
unintended pregnancy by getting an IUD, one of mhast effective forms of
contraception, but also one of the most expensi8ee,e.g.,IOM Rep. at 105
(noting that IUDs have a failure rate of 1% or lesghe first twelve months);
Planned Parenthood Fed'n of Am., IUD,
http://www.plannedparenthood.org/health-topicsibaobntrol/iud-4245.htm  (last
visited Oct. 27, 2014) (noting that insertion ofla and related follow-up visits
can cost as much as $1000). For a woman in aMage job, the up-front cost of
the IUD could be nearly a month’s saldtyYet Plaintiffs would suggest that she
pay that amount up front, and seek reimbursementfdhowing calendar year

through a tax credit or deduction. Even assumivad the full cost of the IUD

2L 1n 2010, fewer than 200 hospitals across the drfitmtes received Title X grants. Jennifer
J. Frost et al., Guttmacher Ins&Eontraceptive Needs and Services, 2GtA5 (2013),
available athttp://www.guttmacher.org/pubs/win/contraceptiveeds-2010.pdf. As of the
same year, there were no Title X-funded hospital®i statesld. at 36-37.

2. The federal minimum wage is $7.25 an hour. 29 ©.§.206(a)(1). A woman who works

40 hours a week at the minimum wage earns $29&@ek, or $1,160 per month, before
taxes and deduction§See als®Brief of the Guttmacher Institute and ProfessaaSa
Rosenbaum as Amici Curiae in Support of the Govemtrat 17 n.37Burwell v. Hobby
Lobby Stores, Inc134 S. Ct. 2751 (2014).
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would ultimately be reimbursed this way—which migiat be the case, depending
on her income tax liability—the up-front costs nisgy prohibitive, eliminating the
IUD as an option for her. Plaintiffs’ proposal vidyput this woman in the very
position she was in before the ACA and the conptge regulations took effect—
allowing cost to dictate whether she is able tothsemethod of contraception that
Is best for her and most effective in preventingranted pregnancy.

In summary, all of Plaintiffs’ proposals have sesdlaws that render
them impractical or insufficient to advance the &wmment’'s compelling interests.
They would most likely require the affected womenfind new providers and
disrupt the continuity of care; could require thershoulder the upfront costs for
contraception and related education and counseéind/or would not guarantee
availability of the full range of contraceptive rhetls, with or without out-of-
pocket cost. In addition, women could be requitedcomplete a series of
burdensome administrative requirements in ordelddmonstrate eligibility to
participate in any such program proposed by Pféntwhich represent a further
obstacle to gaining access to contraceptives witbattof-pocket cost. In other
words, Plaintiffs’ proposals would impose signifitacosts, administrative
burdens, and logistical obstacles on Plaintiffshéée employees and their covered

family members, resulting in real harm to the a#ecwomen and rendering these
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alternatives less effective than the accommodatidarwarding the Government’s
compelling interests.

None of the alternatives would accomplish what tatraception
regulations guarantee: seamless access to theafigk of contraceptive methods
and counseling without cost-sharing and within #dsting employer-based
insurance framework.

Moreover, each proposal seeks to deny women a gfartheir
compensation from their employer—health insuranawerage of a basic
preventive health care service that ninety-ninecgrar of sexually active women
use at least one point in their livéswhile men with the same exact health
insurance plan would not experience a similar canwieof their basic preventive
health care needs. By introducing sex discrimamatinto health insurance
packages, the proposals directly conflict with tB®vernment’'s compelling
interest in advancing equal opportunity for women.

Because these proposals would have a detrimentattebn the
Plaintiffs’ female employees and covered family rbens, they do not leave these
women with the same access as other women workarg nbn-objecting
employers, and do not meet their needs as effégtime the contraception

regulations. Therefore, they cannot be justifigdHbbby Lobby See Hobby

23 Guttmacher InstContraceptive Use in the United Statdsne 2014),
http://www.guttmacher.org/pubs/fb_contr_use.htras{(lvisited Oct. 27, 2014).
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Lobby 134 S. Ct. at 2759. Plaintiffs’ proposals woulchdermine the
Government’s compelling interests in promoting wafaénealth and equality, and

they must be rejected.
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CONCLUSION

For all of the foregoing reasons, this Court shaelkrse the District
Court’s rulings.
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