WORKPLACE JUSTICE

ADVANCING EQUAL PAY:
INNOVATIVE EMPLOYER
APPROACHES

In the over 50 years since the passage of the Equal Pay Act,
the gender wage gap has narrowed, but stubbornly persists
in nearly every occupation, even when controlling for factors
such as education and experience. In addition to strong public
policies and robust enforcement of equal pay laws, concerted
efforts by employers to address gender wage gaps in their
own workforces are essential to achieving equal pay.

More and more employers are recognizing the need to take
action. In recent years, a number of companies have acted not
only to identify and remedy gender wage disparities within
their own workforces, but also to establish innovative
employment policies and procedures to prevent them. And
new research is helping to identify effective employer
interventions. Strategies and safeguards to ensure fairness

in compensation decisions at critical points - including
recruitment, hiring, performance evaluations and promotions,
allocation of assignments and opportunities, and leadership
development - help prevent the perpetuation of gender pay
disparities and their magnification over time. The promising
strategies described below are a few of the approaches for
employers to explore, adapt, test, and adopt, in order to
advance equal pay.

Regularly Conduct Equal Pay Audits

You can’t manage what you don’t measure—and ignorance of
wage disparities is no defense to a pay discrimination claim
under the Equal Pay Act. An analysis of pay patterns within
an organization is essential for identifying and remedying any
gender wage disparities. This type of analysis is also critical to
the development of benchmarks to evaluate implementation
of remedial measures and to guide efforts to prevent future
inequities.
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* Engage a third-party expert to conduct the analysis; do not
use Human Resources (HR) staff or the company’s
attorneys.

» Utilize multiple regression analysis to control for factors
such as employee education, experience, hours worked, and
seniority! It is important to note, however, that an analysis
can be completed in multiple and/or iterative steps. For
example, the first step may be a simple analysis of available
payroll data by gender to discover red flags.

» Consider both race and gender together in the analysis;
analyze whether women of color face different or larger
wage gaps within the organization than women overall.

* Account for the availability of different types of
compensation in addition to the base wage in measuring
pay: bonuses, commissions, stock options, overtime, etc.?

¢ Include data that allows an analysis of pay of employees in
comparable jobs; comparable jobs include those requiring
similar job duties, skills, experience, and qualifications, even
if they differ in title or specific role.?

In addition to comparing pay data for employees in
comparable jobs, identify any wage gaps within the
organization overall that may be created by women’s
overrepresentation in lower-paying roles and under-
representation in higher-paying roles.

Repeat the analysis regularly—at least once a year. It is
especially important to conduct equal pay analyses
following a major reorganization, such as a merger or
restructuring. Companies or divisions may have different
or conflicting compensation policies and practices that can
create wage disparities upon integration.*

Promote Transparency About Compensation and
Pay-Setting Policies and Practices

Secrecy about pay and pay practices not only masks gender
pay gaps, it perpetuates them. Providing employees with
compensation information and allowing them to discuss
compensation helps uncover disparities and unfair practices
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and promotes employee loyalty and productivity.®

Transparency also provides companies with an opportunity to

proactively review and evaluate their compensation practices
and address any unjustified disparities between employees.

* Permit all employees to discuss, disclose, and inquire about
their compensation without fear of retaliation (as will
typically be required by law). Do not ask or require
employees to waive their rights to discuss and disclose
compensation information, and do not implement
workplace rules that undermine employees’ ability to speak
to each other about their compensation.

Define and communicate the criteria and process for
determining compensation, as well as evaluation and
promotion processes, to employees at all levels.

Make available to employees the salary ranges for every
level within a job type so that employees can evaluate
whether they are being paid fairly and see job progression
and career earning potential within the organization.®
Alternatively, provide employees with the salary range for
their own job type, so that they can see where they fall.

Encourage open communication with supervisors and
management about compensation and compensation-
setting, evaluation, and promotion practices.

Level the Negotiation Playing Field

Using negotiation to set compensation can lead to gender
wage gaps. Women are less likely to negotiate their salaries
than men, and in many instances, that may be for good
reason. Indeed, studies show that employers react more
favorably to men who negotiate salaries, while women who
negotiate may be perceived negatively and penalized for
violating gender stereotypes.” In addition, women who do
negotiate often ask for less when they negotiate than men.®
Limiting the use and scope of negotiation can narrow

wage disparities between male and female employees, as
can addressing hiring managers’ unconscious bias (further
discussed below)—and taking these steps will also help
avoid liability under the Equal Pay Act, which can arise when
employers rely on negotiation as a primary method of pay
setting.

* Consider whether there is a compelling business
justification for using salary negotiation as a mechanism
for setting compensation in the organization and in the
absence of such a justification, instead rely on standardized
pay scales.

« If negotiation will be permitted, be transparent about the
negotiability of compensation in the job posting and at the
point of a salary offer. Data show women are more likely to
negotiate when it is made explicit that pay is negotiable.®
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» Set negotiation parameters to provide structure and limits.

o Provide the context for the position, including the types
of compensation, benefits, or conditions that are
negotiable, and those that are not or are provided by
default to all employees. Studies have shown that where
applicants are clearly informed about the context for
negotiations, the gender pay gap is significantly
reduced.”©

o Level the negotiating playing field by making benefits like
parental leave or schedule flexibility available to all
employees, so that no woman must choose between
higher pay and family sustaining benefits.

o Do not let demands drive the compensation offered
outside the predetermined range or scale, as this can lead
to gender disparities because women typically ask for
less than men. Anchor compensation negotiations to the
going market rate offered by competitors in the industry
and relevant internal comparators."

Tie Compensation to Consistent, Measurable, and
Objective Standards

Studies show that unconscious gender bias is pervasive and
leads men'’s skills, experience, and performance to be
overvalued by employers, while those of women are
undervalued.”? Women who have children and women of color
often face additional unconscious (and conscious) biases.
Unconscious bias can drive gender pay disparities,
particularly where pay is primarily based on subjective,
discretionary decisions.”® Structured compensation systems
and objective criteria help reduce or eliminate ambiguity that
can result in biased decisions at important points, including
hiring and promotion.”

e Conduct training for all managers to help ensure they are
able to identify and correct implicit or unconscious bias in
decision-making.

o Training can take place during existing training
opportunities such as annual leadership training or new
manager training.®

o A well-designed training should focus not only on
participants’ perceptions or attitudes, but also on
behavior. It should demonstrate how implicit bias arises in
everyday interactions relevant to that specific workplace,
and offer concrete actions for identifying and correcting
for bias.®

Test assumptions that may drive inequity in pay setting,
including assumptions about what constitutes relevant
experience and necessary qualifications, which may track
gendered expectations. For example, if gender pay
inequities are arising because male employees are more
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likely to have particular types of leadership experience for
which the compensation system awards a pay premium,
evaluate whether this experience has actually predicted
or actually correlated with better performance within the
organization.

Do not ask job candidates for their prior salary history and
do not use it to set their starting salary. Reliance on
previous salary in pay setting can replicate discrimination
and wage gaps from past employment and create
disparities between new hires, or between new hires and
current employees. Moreover, reliance on past salary does
not legally justify a gender disparity in compensation.”
Instead of basing compensation on past salary, tie salary
ranges to neutral factors relevant to the job, such as skill
level, education, competencies, and job description.

Establish compensation structures focused on
standardized, objectively measurable performance
outcomes.”® Pay employees for their performance, not for
face time®

On an annual basis, evaluate whether compensation scales
and criteria need to be revised.

Ensure equal gender representation on compensation
committees and engage senior management, compliance
officers, and employees not responsible for hiring in the
development of compensation policies and procedures and
in the setting of pay.?®

Reduce the impact of bias in evaluating performance.

o Reduce managers’ discretion in performance evaluations
and setting compensation by establishing clear,
measurable criteria for performance evaluations. Avoid
relying on subjective, vague criteria like employee
“potential” that can introduce gender bias.”

o Ensure that performance measurements actually reflect
employee performance and are not a reflection of factors
outside employee control such as market swings or
assignment of projects or clients.

o Do not rely on employee self-evaluations in setting pay or,
at the very least, do not allow supervisors and managers
to see an employee’s self-evaluation before completing
the employee’s performance evaluation, as women tend
to evaluate themselves more harshly.?

o Conduct “comparative evaluations” to simultaneously
compare the work of all employees in a job category to
determine evaluations and promotions. Studies indicate
such an evaluation technique makes it more likely that
promotion decisions will be based on performance rather
than gender, racial, or ethnic stereotypes.?®
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Empower Managers and Hold Them Accountable

An equitable compensation system will not result in equal
pay if it is not implemented correctly or consistently. An
organization’s leadership at the highest levels must
repeatedly and consistently communicate to managers and
employees that equity is a top priority, and reinforce that
message with a system that motivates managers to properly
implement equitable compensation policies and practices.

» Budget to allow managers access to funds to address wage
disparities within their department or team.*

* In managers’ own performance evaluations, and in their
own eligibility for raises and promotions, take into account
their success in identifying and remedying wage disparities
among employees they supervise as a relevant
performance measure.?®

Coordinate and Integrate Organizational Systems

In many companies, particularly large ones, several different
departments may be responsible for areas affecting
compensation, including recruitment, hiring, promotions and
performance evaluations, and compliance. Failure to develop
a common compensation system and coordinate
implementation among the HR, compliance, diversity, and
compensation departments can create and perpetuate
gender wage inequities.

* Coordinate among the relevant departments and systems
to develop common practices, criteria, and benchmarks
to help avoid wage disparities. For instance, HR’s recruiting
and hiring practices should be aligned with the
organization’s diversity and compensation benchmarks.

* Develop shared recordkeeping and data storage policies.

e Support the professional development of HR, compliance,
and diversity staff regarding the creation and
implementation of compensation policies.

We all have much to gain from achieving equal pay.
Eliminating gender disparities in pay will not only help
women receive fair compensation, it will help employers’
bottom line and reduce liability. Equal pay increases
employee loyalty, productivity, and performance.? It also
helps boost the national economy.?” But it will take
employers’ commitment and innovation to make equal pay a
reality.
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