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Workers in the United States face a range of scheduling challenges that limit their ability to succeed at
work and in the rest of their lives. This issue brief provides an overview of three legislative solutions to this
growing problem that have been enacted at the state and local level: right to request, reporting time pay,

and split shift pay laws.

Right to Request

The American workforce experiences work-family
conflict at higher levels than anywhere else in the
developed world.! Across the income spectrum,
workers report very little say in when they work, and
workers in low-wage jobs often have the least say in
their schedules. Lack of control over schedules hits
women especially hard as women make up two-thirds
of the low-wage workforce and still shoulder the lion's
share of family responsibilities.? Eighty percent of
mothers in low-wage jobs say that they are unable to
meet both their work and family responsibilities.
Challenging work schedules also make it difficult to
hold a second job, which some workers need to make
ends meet, attend school or workforce training, pursue
treatment for medical conditions, or make any plans
that cannot be broken on a moment’s notice.*

Workers need a voice in when they work, but when
workers in low-wage jobs place any limitations on their
availability for work, their hours are often cut.> And
when workers in higher-wage jobs limit their availability,
they are denied promotions or other opportunities to
advance, and their pay suffers. In fact, more than a third
of parents believe they've been “passed over” for a
promotion, raise, or a new job due to a need for a
flexible work schedule.®

Fortunately, legislative solutions that give workers more
of a say in their schedules are on the horizon at the
federal level.” The Schedules that Work Act, the federal
scheduling bill, provides a right to request, and in some
cases receive, a more flexible, predictable or stable
schedule, as well as strong protections from retaliation.?
Last year, Vermont and San Francisco both passed “right
to request” laws permitting certain employees to
request flexible work arrangements and protecting
them from retaliation.®

Vermont and San Francisco's laws, as well as the
Schedules that Work Act, are similar to right to
request laws in the European Union and elsewhere.
For example, in 2002, the United Kingdom enacted a
law that gave employees with caregiving
responsibilities for children under six the right to
request a flexible work arrangement.!! In 2007, the law
was expanded to cover more employees, and in June,
2014, it was extended to all employees.’?In New South
Wales, caregivers have the right to request and receive
a flexible work arrangement, as long as the
arrangement does not impose an unjustifiable hardship
on the employer.?

What is the right provided?
Eligible employees in San Francisco and Vermont have
the right to request intermediate or long-term changes
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in the employee's regular working arrangements.
Examples of such changes include: changes in the
number of days or hours worked, changes in the time
the employee arrives or departs from work, where the
employee is required to work, or requests for a more
predictable schedule.

Which employers are covered?

In San Francisco, the law only applies to employers with
20 or more employees. In Vermont, all employers are
covered.

Which employees are covered?

In San Francisco, employees caring for a child, a
family member with a serious health condition, or a
parent over the age of 65 have the right to request a
flexible work arrangement. In Vermont, all employees
have the right to request schedule changes.

What is the process for making a request?

In San Francisco, the request must be in writing and
specify the arrangement applied for, the date on which
the employee requests that the arrangement become
effective, the duration of the arrangement, and an
explanation of how the request relates to caregiving.
In Vermont, employees may make the request verbally
or in writing, and must specify how the arrangement
would allow the employer to meet business needs.

How must the employer respond to requests?

In San Francisco, the employer must meet with the
employee within 21 days of the request and respond
to the request within 21 days of that meeting. If the
employer grants the request, the arrangement must be
confirmed in writing to the employee. In Vermont, the
employer must discuss the request in good faith and
notify the employee of their decision.

How many requests can an employee make per
year?

In both San Francisco and Vermont, an employee is
limited to two requests per year. However, in San
Francisco, if the employee experiences a major life
event that results in a change in caregiving
responsibilities, the employee may make an additional
request.

When can an employer deny a request?

In San Francisco, an employer may deny a request if
there is a bona fide business reason for the denial.
Similarly, in Vermont, an employer may deny the
request if granting interferes with business operations
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or legal or contractual obligations. Both laws provide
non-exhaustive lists of business reasons employers may
consider when deciding whether to grant or deny a
request.

How are employees protected from retaliation?
The San Francisco ordinance includes an anti-caregiver
discrimination provision and both bills prohibit
retaliation.

What remedies are available to employees who
believe their employers have violated the law?
Neither San Francisco nor Vermont provide a private
right of action to enforce the ordinance, but both
permit agency enforcement.

What does the Schedules That Work Act propose?
All employees who work for an employer with 15 or
more employees have the right to request changes in
their work schedules, including requests for a more
predictable or stable schedule.** After an employee
makes a request, the employer must engage in a timely,
good faith interactive process with the employee that
results in the employer either granting or

denying the request. In the event of a denial, the
employer must state the reason. If an employee makes
a request because of a serious health condition of the
employee, responsibilities as a caregiver, enrollment

in education or workforce training, or if a part-time
employee makes a request to accommodate a second
job, the employer must grant the request unless the
employer has a bona fide business reason for denying
it. Employees who suffer retaliation for making a
scheduling request, such as having their hours reduced
or being fired, may bring a case in court. Employees
who disagree with their employers’ decision regarding
their request may pursue administrative remedies.

Summaries of San Francisco and Vermont’s right to
request laws are provided below.

San Francisco: All eligible employees have the right to
request a flexible work arrangement to assist with
caregiving responsibilities. The law also prohibits
discrimination on the basis of caregiver status. The
ordinance applies to those employers with 20 or more
employees and covers employees with caregiving
responsibilities, as defined in the ordinance. The
requests must be made in writing and include an
explanation of how the request relates to caregiving.
Employers may deny requests for bona fide business
reasons.t®

202.588.5180 Fax 202.588.5185 | www.nwlc.org



OVERVIEW OF SELECTED STATE AND LOCAL SCHEDULING PROTECTIONS -

Vermont: All eligible employees have the right to
request a flexible working arrangement. All
employers are covered. The request may be made
verbally or in writing, and should include how the
arrangement would allow the employer to meet
business needs. Employers must discuss the request
with the employee in good faith, and may deny the
request if it interferes with business operations or
contractual obligations.®

Reporting Time Pay

With employers facing increasing pressure to keep
labor costs low by tightly matching employees’ work
hours to customer demand, in many workplaces,
on-demand scheduling is becoming the norm rather
than the exception.” Many employers use sophisticated
scheduling software that tracks consumer traffic and
makes scheduling adjustments for increments as small
as fifteen minutes. Employers then use the

information to make last minute decisions about
staffing. As a result, some workers show up to work
only to find that their shift has been cancelled, or sent
home early if customer traffic ebbs.’® And some are
routinely assigned “call-in” or “on-call” shifts,

meaning that they must either call in to work or wait
to be called to find out whether they have to report to
work *If workers assigned call-in shifts or on-call shifts
are told to report to work but are unable to do so, they
are often penalized.?°

These practices, which are often described as "just-in-
time” scheduling, shift the risk and the cost of slack
business onto workers. Workers who are sent home
early without working their scheduled shifts have
already paid for transportation to and from work, paid
for child care in many instances, and foregone any
other plans they might have made for that day—such
as working a shift at another job or going to school.
Likewise, workers on call-in shifts and on-call shifts are
unable to make any other firm plans for the day, as they
must report to work if told to do so, or suffer a penalty,
The fluctuations in work hours that result from these
scheduling practices lead to wild fluctuations in income,
and all too often leave workers with no clue whether
they will be able to meet their expenses.*

Reporting time pay laws in California, Connecticut,
Massachusetts, New Jersey, New Hampshire, New York,
Oregon, Puerto Rico, Rhode Island, and the District of
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Columbia help curb the abusive scheduling practice of
sending workers home in their scheduled shifts. These
laws provide an important model for other states and
localities. Similarly, reporting time pay is a key provision
in the Schedules that Work Act, the federal bill to curb
abusive scheduling practices in certain low wage jobs.?
Importantly, the federal bill extends reporting time

pay protections to cover both employees who are sent
home early without working the hours in their
scheduled shift and employees who are assigned to
work “on-call” or “call-in” shifts.

What are reporting time pay laws?

Reporting time pay laws require employers that send
workers home before the conclusion of their scheduled
shift to pay them for a minimum number of hours.
These laws discourage employers from making last-
minute adjustments in staffing by cancelling shifts
after workers have already reported to work or sending
workers home when business is slow.

Who is covered by the reporting time pay laws?
The majority of states with reporting time pay laws
permit all non-exempt workers to receive reporting
time pay. New Hampshire exempts employees of
counties or municipalities, and Oregon requires
reporting time pay only for minors. Connecticut and
Puerto Rico's reporting time pay provisions apply to
particular industries. In Massachusetts, only employees
scheduled to work three or more hours must receive
reporting time pay.

How many hours must be paid to employees under
the reporting time pay laws?

Connecticut, New York, and the District of Columbia
tie the amount of reporting time pay required to the
amount of hours in the scheduled shift—in those states,
the employer must pay either a set amount of hours or
the amount of hours in the regularly scheduled shift,
whichever is less. Massachusetts, New Hampshire, and
New Jersey, and Puerto Rico require employers to pay
for a set amount of hours—between one and four,
regardless of how many hours employees are
scheduled to work. California and Oregon require
employers to compensate employees for half of their
scheduled shift.

Is reporting time pay at an employee’s regular rate
of pay or at the minimum wage?

California, New Hampshire, New Jersey, Rhode Island,
Oregon, and Puerto Rico require employers to pay the
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employee at the employee’s regular rate of pay.
Connecticut, Massachusetts, New York, and the District
of Columbia require the employer to pay the employee
the minimum wage for any hours not worked.

When are employers exempted from reporting time
pay obligations?

California exempts employers when there are threats to
employees or property or when recommended by civil
authorities, when public utilities fail to provide services,
or for interruptions caused by an Act of God or other
causes not within the employer’s control. Puerto Rico
also exempts employers when the interruptions are
caused by an Act of God. New Hampshire and Oregon
exempt employers who make a good faith effort to
notify employees before they report to work that their
shift has been cancelled.

What remedies are available to employees who
believe their employers have violated the law?
Employees in the eight states, the District of

Columbia, and Puerto Rico have a private right of
action to enforce reporting time pay laws. They can also
bring an action in front of the appropriate state agency.

What does the Schedules That Work Act propose?
The Schedules That Work Act provides a useful model
for states and localities interested in enacting reporting
time pay laws.? It requires employers to pay employees
in retail, restaurant, and cleaning jobs for four hours, or
the amount of hours in their regularly scheduled shift
at their regular rate of pay when the employee reports
to work, but is given no work or less than four hours of
work. The Act also requires employers to pay
employees for at least one hour for each day on which
the employee is assigned to work a call-in shift.

Summaries of the reporting time pay laws in eight
states, the District of Columbia, and Puerto Rico are
provided below.

District of Columbia: In D.C., an employer must pay an
employee at least four hours for each day an employee
reports to work but is given no work or less than four
hours of work, unless the employee is regularly
scheduled for less than four hours. In that case, the
employee must be paid for the hours regularly
scheduled. The rate of pay is the employee’s regular
rate for any hours worked, plus payment at the
minimum wage for any hours not worked, as described
above.?
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California: In California, if an employee reports to work
but is not put to work or is given less than half of their
usual or scheduled day's work, the employee must be
paid for half the usual or scheduled day's work, but in
no event, for less than two hours or more than four
hours at the employee’s regular rate of pay. Employers
are exempt from the reporting time pay requirement

if: (1) operations cannot commence or continue due to
threats to employees or property, or when
recommended by civil authorities; (2) when public
utilities fail to supply electricity, water, or gas, or there is
a failure in the public utilities or sewer system; or (3) the
interruption is caused by an Act of God or other cause
not within the employer's control.?®

Massachusetts: When an employee is scheduled to
work three or more hours and is not provided with
those expected hours, the employee must be paid at
least three hours at no less than the basic minimum
age. For any time actually worked, the employee must
be paid his/her actual wage. This rule is also referred to
as the “three-hour rule."?

Connecticut: By regulation, Connecticut requires
reporting time pay for employees in mercantile trades
and employees of restaurants and hotel restaurants.

For those in mercantile trades, employees must be paid
for four gours of work at the minimum wage. For those
in restaurants and hotel restaurants, two hours at the
minimum wage. The regulations were enacted in 1972.%

New Hampshire: On any day an employee reports to
work at an employer's request, he or she must be paid
for at least 2 hours at the employee’s regular rate of
pay. The statute does not apply to employees of
counties or municipalities, and no employer who makes
a good faith effort to notify an employee not to report
to work is liable under the section. If an employee
reports to work after an employer's unsuccessful
attempt to notify him, the employer shall perform
whatever duties are assigned by the employer at the
time the employee reports to work.

New York: An employee who, by request or permission
of the employer, reports to work on any day must be
paid for at least four hours or the number of hours in
the regularly scheduled shift, whichever is less.?

New Jersey: An employee who by request of the
employer reports for work on any day shall be paid for
at least one hour at the applicable wage rate. However,
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the provision does not apply to an employer that has
made available to the employee the minimum number
of hours of work agreed upon by the employer and the
employee prior to commencement of work on the day
involved.2°

Oregon: Employees under the age of 18 must be paid
for half of their scheduled shift or for one hour at their
regular rate of pay, whichever is more. The rule applies
to minors only.3!

Puerto Rico: Employees in the construction; quarrying;
ice cream; lumber and wood products; metal furniture;
doors and windows; straw, hair, and related products;
laundry and dry cleaning; transportation; general
agricultural activities; and stone, clay, glass, cement,
and related products industries are guaranteed at least
four hours of pay at the regular rate. However, the
requirement does not apply where the employer
notifies the employee before the end of her previous
work shift not to report or acts of God prevent the
performance of work.>

Rhode Island: Employers must pay employees a
minimum of three hours at the regular rate, even if the
scheduled shift is less than three hours.*

Split Shift Pay

A split shift is a schedule of daily hours in which the
hours worked are not consecutive. Employers use split
shifts to cut labor costs by permitting workers to work
only those periods in the day when business demand is
high. These shifts harm workers who are often unable
to make any meaningful use of time in between shifts.
California and the District of Columbia have laws
requiring extra pay for split shifts.*

What are split shift laws?

Split shift laws require employers to provide additional
compensation to those employees required to work a
split shift.

Who is covered by split shift laws?
Non-exempt workers in the District of Columbia and
California are covered.

How much compensation does an employee
working a split shift receive?

In both the District of Columbia and California, the
employer must pay the employee one extra hour of

pay.
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Is split shift pay at an employee’s regular rate of pay
or at the minimum wage?

The employee must be paid one hour at the minimum
wage in both California and the District of Columbia.

Are there any exceptions?

In California, a shift with bona fide breaks (such as an
hour for a meal) or breaks at the employees request is
not a split shift. In the District of Columbia, a schedule
of daily hours in which the total time out for meals
does not exceed one hour is not considered a split shift.

What remedies are available to employees who
believe their employers have violated the law?
Employees in California and the District of Columbia
have a private right of action to enforce split shift pay
laws. They can also bring an action in front of the
appropriate state agency.

What does the Schedules That Work Act propose?
The federal bill requires the employer to pay a retail,
food service, or cleaning employee for one additional
hour at the employee’s regular rate of pay for each
day during which the employee works a split shift. The
House version of the bill exempts schedules of daily
hours in which the total time out for meals does not
exceed one hour. The Senate version exempts both
schedules where the total time out for meals does not
exceed one hour, and schedules in which the break in
the employee’s work shift is requested by the
employee.

Summaries of District of Columbia and California’s
split shift pay laws are provided below.

District of Columbia: This law requires the employer to
pay the employee for one additional hour at the
minimum wage for each day during which the
employee works a split shift. Split shift is defined as a
schedule of daily hours in which the hours worked are
not consecutive, except that a schedule in which the
total time out for meals does not exceed one hour is
not considered a split shift.3

California: This law defines split shift as a work
schedule which is interrupted by non-paid, non-
working periods established by the employer, other
than bona fide rest or meal periods. When an employee
works a split shift, the employer must pay them one
hour's pay at the minimum wage, except when the
employee resides at the place of employment.®
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