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Secretary of Health and Human Services
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200 Independence Ave. SW
Washington, DC 20201
Dear Secretary Lew, Commissioner Koskinen, and Secretary Burwell:
[ORGANIZATION] commends the Internal Revenue Service (IRS) and Department of the Treasury for issuing regulations that specify circumstances under which married individuals can continue to access affordable health insurance when it is inadvisable or impossible for them to file a joint tax return. 
 The temporary and final regulations issued by the IRS provide important allowances for abandoned spouses and spouses who are survivors of domestic abuse to be eligible for both the Advance Premium Tax Credit (APTC) and the Premium Tax Credit (PTC). These allowances are essential for survivors of domestic abuse and abandoned spouses who often already face economic barriers or fear or difficulty contacting a spouse to file a joint tax return.    

[ORGANIZATION] now writes to urge the IRS and the Treasury Department to create allowances for individuals for whom it is similarly inadvisable or impossible to file a joint tax return. We ask the IRS to make improvements to the rules regarding survivors of domestic abuse and abandoned spouses to better align the goals of the rule with the experience of abandoned spouses and survivors of domestic abuse. Second, we urge the IRS to expand groups eligible for an allowance to populations for whom it is similarly difficult to file joint tax returns.  Third, the agencies should implement a transition period for married individuals who are informally separated but not legally separated or divorced. A one-year transition period would allow for individuals who have been separated for a long time to learn about the requirement to file jointly without being denied access to the APTC or PTC in 2015. Finally, the IRS and Treasury should work with the Department of Health and Human Services to ensure that the resulting eligibility for the APTC and cost sharing tax credits created by the new regulations for individuals who fit into any of the specified categories and are otherwise eligible is defined as an exceptional circumstance allowing for a special enrollment period.

1. An allowance for survivors of domestic abuse and abandoned spouses is essential to ensuring that vulnerable individuals are eligible for the APTC and PTC despite being unable to file a joint tax return. 
We commend the IRS for recognizing the barriers faced by abandoned spouses and survivors of domestic abuse. The allowance created by the IRS is critical to ensuring that the eligibility rules for the APTC and PTC do not create barriers for survivors of domestic abuse to leave an abusive spouse. The value of the APTC and PTC could reach thousands of dollars per year, and a married taxpayer who files separately may be liable to repay far more than she can afford. (This is true even where the repayment limits in Section 1.36B-4(a)(3) apply, especially since these limits are now substantially higher than they were when the ACA was passed.) Domestic abuse survivors often already face economic barriers that make it difficult to flee an abusive spouse, such as an inability to afford housing or a car. If a survivor preparing to leave an abusive spouse who has been receiving the APTC learns that she may also have to repay some or all of the advance payment unless she seeks a restraining order or similar documentation, it could discourage or prevent the survivor from leaving the abusive spouse. 
In the case of abandoned spouses, if one spouse abandons or deserts another and cuts off contact, then an abandoned spouse cannot file a joint tax return. As states generally have a time requirement to prove abandonment or desertion, it may not be possible for the abandoned spouse to receive a legal separation or divorce before the end of the tax year. Without a process to allow abandoned or deserted spouses to receive the PTC when filing separately, they will be left without access to affordable health insurance or with a requirement to repay thousands of dollars under Section 1.36B-4 when filing taxes. 
We support the IRS definition of domestic abuse, which makes clear that abuse can take the form of “physical, psychological, sexual, or emotional abuse, including efforts to control, isolate, humiliate, and intimidate, or to undermine the victim’s ability to reason independently.” We also support that the IRS definition acknowledges that “abuse of the victim’s child or another family member living in the household may constitute abuse of the victim.” In addition, we support the IRS definition of spousal abandonment, which states that an individual is abandoned if, after “reasonable diligence,” the individual cannot locate his or her spouse. These definitions appropriately include the range of forms abuse may take, and the various circumstances in which a spouse may find her or himself abandoned. 
2. The IRS should improve the rule to make it more effective for those individuals it aims to make eligible for affordable health insurance.  
While the IRS rules regarding survivors of domestic abuse and abandoned spouses are a good start, we urge the IRS to make certain specific improvements to the rule. These improvements aim to make the rule more effective by taking into account the circumstances of the lives of survivors of domestic abuse and abandoned spouses. 
a. The IRS should underscore in the instructions that information provided on a tax return is confidential, and increase the visibility of the allowance on the tax form.  
It is important for the IRS to provide specific and detailed information about the allowance, and widely publicize its existence, so that the vulnerable populations that the allowance is intended to protect know to claim it.  We commend the IRS’s draft Form 8962 (published July 24, 2014) and instructions (published September 18, 2014) detailing how individuals can claim the allowance when filing their taxes, and believe it is a process that is appropriate for the target claimants.  We suggest a minor amendment to the process outlined in the draft instructions.  Given the populations accommodated and circumstances involved, a sentence should be added that reassures individuals of the confidential nature of information provided on tax returns.
  Finally, we suggest that in finalizing Form 8962, the IRS consider both increasing the visibility of the Relief checkbox, as its current size and placement render it easily overlooked, and adding more description to “Relief,” such as “Relief from joint filing requirement.”
b. The IRS should rescind the three-year bar on claiming the allowance.  
The IRS rule provides that domestic abuse survivors and abandoned spouses may be eligible for and claim the provided allowance only for three consecutive years. The three-year limit is arbitrary and unnecessary, especially given that the IRS requires an individual claiming the allowance to justify her eligibility each year. Her justification and any supportive documentation are no less valid in year four than in year three. Moreover, for many survivors of domestic abuse and abandoned spouses, three years may be an insufficient time during which to obtain a legal separation or divorce from an abusive spouse or a spouse that cannot be located. For instance, on average, a woman leaves an abusive partner seven to eight times before she is able to leave the relationship permanently.
 A woman may return to an abusive partner because of financial connection or dependence, concern for children, fear of police involvement, or fear of further abuse, among other reasons – only to leave again. The duration of this cycle is unpredictable and may not fit neatly into a timeframe defined by tax years.  Given these realities, barring a survivor of domestic abuse or abandoned spouse from claiming this IRS allowance for more than three consecutive years undermines the purpose of the rule, which is to ensure that not being able to file a joint tax return does not bar individuals from receiving affordable health insurance. We therefore request that the IRS eliminate the three-year rule. 

c. The IRS should provide a process for an individual who claims the allowance and subsequently reconciles with his or her spouse.   

The IRS should provide additional information about how a tax filer who takes advantage of the allowance, but then becomes ineligible for it at some point during the tax year may reconcile what she or he owes. For instance, if a domestic abuse survivor validly claims an allowance at one point in the tax year and receives the APTC, but then reconciles with her spouse, she may owe money to the IRS. Indeed, a significant percentage of domestic abuse survivors return to their partner (often only to leave again). Given that, we propose that, in such a situation, a person who validly claimed an allowance not be required to pay back any money for the time during which she validly claimed the allowance. 
d. For an individual eligible for an allowance, special attention must be paid to the APTC.  
Eligibility for the APTC has a direct impact on an individual’s ability to afford health insurance because it is awarded throughout the year and effectively reduces the cost of health insurance. In addition, because the APTC is awarded throughout the year, an individual who receives the APTC but is ultimately unable to file a joint tax return with her spouse could face thousands of dollars in repayment when she files taxes. This repayment could be required even if a situation outside of her control prevents her from either filing a joint return or becoming legally separated or divorced before the end of the tax year. Any documentation related to the allowance should not be required to be dated within the tax year because there may be circumstances in which an individual is not aware of the interaction between filing jointly and the repayment of the APTC until she prepares her taxes. 
3. In addition to allowance for survivors of domestic abuse and abandoned spouses, allowances must be made for legally married individuals to be eligible for the APTC and PTC in other specific circumstances in which an individual is unable to file a joint tax return with their spouse. 
There are a variety of situations in which it is inadvisable or impossible for a married tax filer to file a joint return. While there are numerous other tax credit rules that have similar requirements for married individuals to file jointly, the PTC is different because of the interaction with the APTC.  The vast majority of tax filers who will claim the PTC on their tax return received the credit in advance, throughout the previous year. 
a. Individuals with a same-sex spouse who are not separated but are unable to divorce because their state of residence will not allow it  
Same-sex married spouses who have separated and ended their relationship, but live in a state that does not recognize their marriage, in many cases are unable to divorce because, with some exceptions, a divorce can only be filed in a state where one spouse resides.
 Because these spouses validly married in a state that allows same-sex couples to marry, the IRS recognizes them as married and they must file taxes as married spouses. An allowance should be made so that taxpayers that wish to divorce but cannot because their state of residence does not recognize their marriage and thus will not allow them to divorce to receive the APTC or PTC and file separately. 

We recommend a similar process that is used for the allowance for survivors of domestic abuse or abandoned spouses, as outlined in the draft instructions. Acceptable forms of documentation to be retained by the individual should include a statement from the taxpayer indicating that the state of residence will not grant a divorce or a letter from an attorney or other representative of the taxpayer. 

b. Individuals who reasonably expect a divorce or legal separation to be final by the end of the tax year  
The process for a legal separation or divorce is uncertain and can take many months. There are multiple aspects of the process that are out of a spouse’s control, including actions taken by the other spouse or scheduled dates for court proceedings. An allowance should be made for taxpayers that reasonably expect a divorce or legal separation to be final by the end of the tax year to receive the APTC or PTC and file separately. For example, a taxpayer may be moving forward with an amicable divorce only to have the other spouse unexpectedly refuse to come to agreement on certain terms and refuse to communicate. The taxpayer may be left at the end of the year with an unexpectedly drawn out divorce proceeding, and also without cooperation from her spouse to file a joint return. 
We recommend a similar process that is used for the allowance for survivors of domestic abuse or abandoned spouses, as outlined in the draft instructions. Acceptable forms of documentation to be retained by the individual should include a copy of a legal filing initiating divorce or separation, filing for child support, or a restraining order, a statement from the taxpayer, or a letter from an attorney or other representative of the taxpayer. 
c. Other married individuals for whom it is difficult or impossible to file joint tax returns  
There are additional populations for whom filing joint tax returns can be particularly burdensome and who should not be cut off from affordable health insurance as a result of this difficulty.
 For instance, an individual with a spouse living abroad may face administrative, language access, and documentation transport barriers to filing joint tax returns.
 Some of these difficulties include the non-resident spouse having to obtain an individual taxpayer identification number (ITIN) and, if that spouse does not have a passport, submitting additional documents certified by the issuing agency—both of which can be burdensome and expensive. The expense and reliability of shipping documents, as well as the translation assistance needed by many individuals, further make filing joint returns onerous. Along similar lines, an individual whose spouse is incarcerated may be unable to file a joint tax return. The administrative difficulties related to incarceration may make it impossible for the spouse to complete the tax returns and have the forms signed by the incarcerated spouse prior to the tax filing deadline. The difficulty or impossibility of filing a joint tax return should not leave these individuals without access to affordable health insurance.  
For these circumstances, we also recommend a similar process that is used for the allowance for survivors of domestic abuse or abandoned spouses, as outlined in the draft instructions. Acceptable forms of documentation to be retained by the individual should include, for incarcerated spouses, a showing that the tax filer’s spouse is incarcerated and include a statement by the tax filer that the he or she is unable to file a joint return with an incarcerated spouse within the filing deadlines. For individuals with spouses living abroad, documentation should include proof that the tax filer is “lawfully present,” a statement that a spouse is living outside of the United States, and that the tax filer is unable to prepare a joint tax return with his or her spouse. 
4. The IRS should grant transition relief for individuals in long-term separation who do not have a legal separation or divorce.   
Many low-income couples in long-term separations have never received a legal separation or divorce. These individuals live apart from their legal spouse, have separate finances, and file taxes separately. Until these individuals try to enroll through the Marketplace, they may be unaware that legally married couples can only receive the financial assistance to make coverage affordable if they file joint tax returns. By filing separately, these individuals are forgoing insurance coverage and remaining uninsured. We expect there are other individuals who are unaware of the requirement to file jointly but who are enrolling in coverage and receiving the APTC. These individuals will have an unexpected financial burden when they file taxes and have to reconcile the APTC under Section 1.36B(4). 
While marital separation is often a short period prior to reconciliation, legal separation or divorce, there are instances in which couples remain in long-term separations. If the informally separated spouse is not maintaining a household with a dependent child for at least half the year, she will not be able to file her taxes as unmarried under 26 I.R.C. §7703. If the informally separated spouse does not know where the other spouse is, or if domestic abuse makes the separated spouse unwilling to contact the other spouse, filing a joint return is impossible. Moreover, the hardship that the married filing jointly requirement creates may fall on especially vulnerable women. 
We recommend that  the IRS and Treasury provide a one year transition relief for taxpayers who are separated from their spouse and are either unable to locate them or are unwilling—because of safety or other concerns—to contact them, but are not legally separated or divorced. In the one year transition period, these taxpayers should receive an allowance to be eligible for the APTC or PTC when filing separate tax returns. The transition relief should be provided under similar authority to the Section 5000A Transition Relief for Individuals with Certain Government-Sponsored Limited-Benefit Health Coverage provided by the IRS in Notice 2014-10. In Notice 2014-10, the IRS noted that individuals enrolled in limited government sponsored health coverage “may not know when enrolling for the 2014 coverage year that such coverage is not minimum essential coverage.”
 Individuals also may not know as they enroll in Marketplace coverage for the 2015 coverage year that they are not eligible for the APTC or PTC because they do not meet the requirements of 26 U.S.C. §7703. 
5. The IRS and Treasury should work with the Department of Health and Human Services to ensure a special enrollment period after issuance of further regulations or guidance  
Under current regulations, couples in circumstances that result in them being unable to file joint tax returns are ineligible for the APTC. Given that the IRS and Treasury have issued regulations creating an allowance for survivors of domestic abuse and abandoned spouses, the agencies should provide transition relief for taxpayers in these situations because these taxpayers will be newly eligible for the APTC. The 2015 open enrollment period is proposed to end February 15, so individuals will not be able to enroll unless they experience a special enrollment period under 45 CFR 155.420. 
The Marketplaces must recognize that married individuals in circumstances that make it inadvisable for the individual to file a joint tax return and who have an allowance or transition relief under new regulations or guidance are considered to meet the “exceptional circumstance” under 45 CFR 155.420(d)(9) and therefore eligible to enroll during a special enrollment period. We are concerned that, without such clarity, some individuals will face difficulties accessing the APTC and enrolling in coverage.
We commend the IRS and Treasury for creating allowances for survivors of domestic abuse and abandoned spouses so that these individuals can access affordable health insurance. We now urge the agencies to issue additional regulations to help taxpayers who, as a result of other circumstances, are unable to or unsure if they will be able to file a joint tax return and should not have to forgo health coverage because of that inability or uncertainty.  

Sincerely,

[ORGANIZATION] 
� IRC Section 7703 provides a provision for certain married individuals living apart to not be considered married for tax purposes. We are primarily addressing individuals through this letter that do not meet the limited circumstances of Section 7703, such as individuals with no dependent children living in their home or situations in which a spouse is abandoned less than six months before the end of the tax year. However, we are also concerned that there may be individuals that are not considered married under Section 7703 but are not aware of this provision and report themselves as married to the health insurance Marketplace. 


� See I.R.C. § 6103 (2012); see also I.R.S. Form 8857, Request for Innocent Spouse Relief 6 (2014), available at � HYPERLINK "http://www.irs.gov/pub/irs-pdf/f8857.pdf" �http://www.irs.gov/pub/irs-pdf/f8857.pdf� (noting that the I.R.S. is required by law to keep all personal identifying information confidential).


� Alabama Coalition Against Domestic Violence, “Barriers to Leaving,” � HYPERLINK "http://www.acadv.org/barriers.html" �http://www.acadv.org/barriers.html� (last visited Sept. 22, 2014). 


 


� There are a few states that allow same-sex couples who married in that state but are not residents to divorce, but most states do not have this exception, leaving many separated same-sex spouses unable to divorce. 


� In the two circumstances described in this part, the spouse with whom the individual is unable to file a joint tax return does not need insurance under the ACA.  


� These individuals include those who are in the United States on H2A or H2B visa who are “lawfully present” and therefore required to have insurance coverage. However, they were not “qualified” immigrants eligible for Medicaid and could not receive the APTC or PTC unless they filed jointly with their spouse or could qualify as head of household. 


� See I.R.S. Notice 2014-10: Section 5000A Transition Relief for Individuals with Certain Government-Sponsored 


Limited-Benefit Health Coverage (2014), available at � HYPERLINK "http://www.irs.gov/pub/irs-drop/n-14-10.pdf" �http://www.irs.gov/pub/irs-drop/n-14-10.pdf�. 
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