
March XX, 2013 

 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services, Room 445-G  

200 Independence Avenue SW 

Washington, DC 20201 

 

Attention: CMS-9958-P 

 

RE: Patient Protection and Affordable Care Act: Exchange Functions: Eligibility for Exemptions; 

Miscellaneous Minimum Essential Coverage Provisions 

 

Dear Secretary Sebelius:  

 

We commend the Department for its efforts in implementing the Affordable Care Act (ACA) —

specifically the ACA’s goal to ensure that individuals have access to coverage that meets crucial 

standards for affordability and comprehensiveness and includes important consumer protections. 

Standards regarding the shared responsibility payment and what constitutes minimum essential coverage 

are particularly important for women.  

 

Women have historically had a hard time affording health care and, particularly on the individual market, 

have often lacked access to coverage that met all of their health care needs. This rule, along with the IRS 

rule released on the same day, is important to women on two fronts. First, it is vital that women who do 

not have access to coverage that is truly comprehensive (for example coverage that lacks maternity care 

or Medicaid coverage that only covers pregnancy services) are able to obtain premium tax credits to 

purchase coverage through the exchange. Secondly, it is important that women who experience 

significant barriers to coverage do not face a burdensome penalty.   

 

We thank you for the opportunity to comment on this proposed rule. 

 

Part 155- Exchange Establishment Standards and Other Related Standards Under the Affordable 

Care Act 

Subpart G- Exchange Functions in the Individual Market: Eligibility Determinations for 

Exemptions 

 155.605 Eligibility standards for Exemptions 

(a)We support the Department’s decision to allow individuals to apply for, and exchanges 

to grant, multiple exemptions. This decision will speed up the eligibility process for 

applicants by ensuring that they are not required to reapply for an exemption if one is 

denied. It is unlikely that an applicant will continue to apply for additional exemptions 

once one has been granted, so this allowance should not result in additional burden on the 

exchange. It will simply streamline the process for individuals who believe they may be 

eligible for simultaneous exemptions. We also support the Department’s decision to 

determine an applicant eligible for an exemption for any month in which the applicant 

was eligible on at least one day of the month. This also simplifies the process for 

applicants and ensures that the exemption process in not burdensome. Being able to seek 

an exemption is important to low income individuals who, for various reasons, might find 

themselves unable to purchase coverage, particularly women who are more likely to be 

low-income or face certain hardships (such as domestic violence or changes in family 



circumstance). Ensuring the process is simple and streamlined will help ensure those who 

are in need of an exemption can get one.  

 

(g) Hardship 

We support the eligibility standards the Department has laid out for the exemption based 

on hardship. This exemption is particularly significant to women, who are more likely to 

be low-income than men, often have more difficulty paying for health care costs, and are 

more likely to forgo paying for other necessities because of health care costs. 

Additionally, women may face intimate partner violence, abandonment by a spouse, 

death of a spouse, or other changes in family circumstances that may make paying for 

health coverage difficult. The Department’s approach to the hardship exemption covers a 

wide range of personal scenarios and we support the choice to use broad language that 

provides necessary flexibility for Exchanges to tailor exemptions to particular 

circumstances that are not easily predictable in advance.  

 

(1) The Department has solicited comments on whether the proposed monthly 

time standard for hardship exemptions under this paragraph can be 

effectively implemented. We believe this short time frame is overly 

burdensome on applicants and difficult to implement for the exchange and 

ask that the Department specify that a hardship under this paragraph that 

occurs at any point during the year result in a hardship exemption for the 

entire year.  

 

While it is possible that an individual could experience an event that 

dramatically increases their expenses or makes it difficult for them to pay for 

other necessities for a single month, in other cases, such an event would have 

a more lasting effect. Given that many individuals applying for a hardship 

exemption would likely need and qualify for exemptions over multiple 

months, granting an exemption for the entire year would greatly reduce the 

burden on both the individual and the exchange.  

 

(4) Medicaid Expansion 

We strongly support the Department’s decision to grant a hardship exemption to 

low-income individuals in states that do not implement section 2001(a) of the 

Affordable Care Act. The Medicaid expansion was an integral part of the ACA, 

meant to ensure that those with the lowest incomes have access to coverage they 

can afford. These individuals should not be penalized because their state has 

created a coverage gap for its lowest-income residents. We also comment the 

Department for making this a calendar-year exemption.  

 

The Department seeks comments on whether this exemption should be limited to 

individuals not eligible for advance payments of the premium tax credit. We ask 

that the exemption be available to all individuals who would have otherwise been 

Medicaid eligible if their state had expanded its Medicaid program. The law 

offers Medicaid coverage to individuals and families with incomes up to 138 

percent of the federal poverty level because Medicaid is the most affordable 

coverage option for these low-income individuals. Even with available subsidies, 

the premiums and cost sharing requirements of an exchange plan may still be 

unaffordable for people below this income level. While our ultimate goal is to 

ensure that all Americans are enrolled in affordable, comprehensive coverage, 



this might not be possible for some low-income Americans living in states that 

do not expand their Medicaid program. These individuals and families should not 

be penalized if they remain uninsured.  

  

Part 156- Procedural and Substantive Requirements for Miscellaneous Coverages Wishing to be 

Designated as Minimum Essential Coverage 

Subpart G- Minimum Essential Coverage 

 155.600 Definition of Minimum Essential Coverage 

(a) We ask that self-funded student health plans not automatically be considered Minimum 

Essential Coverage, but instead be required to meet the requirements laid out in §156.604 of 

the proposed rule. Currently, self-funded student health plans are not required to include the 

protections in Title I of the Affordable Care Act, such as the end to rescissions, benefit caps, 

and pre-existing condition exclusions. While some self-funded student health plans that are 

quite comprehensive, many of these plans place caps on benefits, which is especially 

problematic for students with chronic illnesses. Other plans do not cover all of the health 

services women need, such as contraception. Additionally, we are concerned that the lack of 

regulations imposed on these plans could incentivize more schools to offer self-funded plans 

as a way of circumventing the protections required by the ACA. If more schools begin 

offering this coverage and including many of the harmful insurance practices that the ACA 

was designed to eliminate, it will be even more important that these plans are required to 

meet minimum standards before being considered minimum essential coverage.  

While we do not want to see students paying penalties, we want to ensure that students and 

their dependents have access to premium tax credits to buy comprehensive coverage on the 

exchange if their student health plan does not provide adequate coverage or proper 

protections. Although this only applies to a small number of students, mostly older students 

who have aged off of their parent’s insurance or students without family support, this 

population should be able to access the coverage they need. We ask the Department to closely 

coordinate with the Department of Treasury to ensure students in self-funded plans are still 

eligible for premium tax credits. Section 156.604 of the proposed rule requires other coverage 

options to offer substantially the same consumer protections as those enumerated in Title I of 

the ACA. There is no reason why student health plans shouldn’t be held to the same standard.  

(e) We are pleased with the decision to consider state run high risk pools as minimum 

essential coverage, but we ask that the Department closely coordinate with the Department of 

Treasury to ensure that state high risk pool enrollees are still eligible for premium tax credits 

to purchase coverage on the exchange.  

While some state high risk pools may afford all of the protections of Title 1 of the ACA, 

many of these plans provide coverage far below the standard envisioned by the Affordable 

Care Act. The ACA is meant to correct long standing insurance practices that kept individuals 

with chronic health problems from obtaining the care they need. Many provisions of the ACA 

are designed to ensure that individuals with serious or chronic conditions can get the care 

they need for that condition and any other health needs they have without facing prohibitive 

financial burdens. Many state high risk pools do not meet these standards. According to a 

2010 Kaiser Family Foundation report, thirty state high-risk pools have waiting periods 

ranging from two to 12 months before pre-existing medical conditions can be covered, nearly 

all high risk pools have lifetime limits on coverage, and coverage costs between 125% and 



200% of the standard market rate for health insurance.
i
 Starting in 2014, the ACA does away 

with the need for these high risk pools and given how poor the high-risk pool coverage is in 

some states, it is vital that these enrollees are eligibility for exchange coverage and potentially 

premium tax credits, fully informed of their eligibility, and transitioned out of the pools.  

We recognize however that there will be an inevitable transition period. State high risk pools 

have served as an inadequate, but nevertheless important, source of coverage for individuals 

with chronic conditions for quite a long time in some states. For most of these enrollees, these 

high risk pools were the only source of coverage available to them. Many of these individuals 

won’t be immediately aware that they have other options for more affordable, comprehensive 

coverage. We believe that states running their own high risk pools should ensure that 

enrollees are fully informed of their coverage options and are smoothly transitioned into the 

exchanges, but we know that this transition will take time and for this reason we comment the 

Department for recognizing state high risk pools as minimum essential coverage. Individuals 

who have long been enrolled in this high risk coverage and have never had other options 

available to them should not be penalized for not having coverage during the period that they 

navigate the transition from high risk pools to exchange coverage.  

 156.604 Requirements for recognition as minimum essential coverage for types of coverage not 

otherwise designated minimum essential coverage in the statute or this subpart.  

a. Coverage requirements 

We support the Department’s efforts to ensure that plans considered minimum 

essential coverage include the protections laid out in Title I of the ACA and agree 

with the Department’s argument that setting strong standards will creative 

disincentives for plans circumventing important consumer protections in the ACA. 

However to meet these goals we ask that the Department more clearly define what it 

means by “meet substantially all the requirements pertaining to non-grandfathered 

individual health insurance coverage, of title I of the Affordable Care Act.”  

 

As written, it is unclear whether a plan must meet all of the requirements in title I of 

the ACA, or whether “substantially all” could mean that a plan could fail to meet one 

or two of the requirements and still be considered minimum essential coverage. The 

consumer protections laid out in Title I of the Affordable Care Act correct 

longstanding gaps and discriminatory practices in the insurance market. These 

protections build on each other to create a market in which individuals can access 

affordable, comprehensive coverage that will cover the services they need and won’t 

run out when they need coverage the most. The Department must make it clear that in 

order to be considered minimum essential coverage, these plans must meet all of the 

requirements laid out in Title I of the ACA. This is especially important for women 

who have been disproportionately impacted by some of the more egregious insurance 

industry practices. Women are more likely to suffer from chronic conditions than 

men, use more health care services, and are more likely to be financially burdened by 

paying for their needed health care. Historically, women have had difficulty 

obtaining individual market coverage at all because of pre-existing condition 

exclusions. When they are able to obtain coverage, women have been charged more 

than men for the same coverage and have had difficulty accessing plans that included 

coverage for necessary services such as maternity care and mental health services. 

The protections in Title I of the ACA correct these gaps and are necessary in ensuring 

that women can access the coverage they need. If a plan does not provide these 

protections, women should have the opportunity to apply for premium tax credits that 

will allow her to access a plan that does. Therefore, we support the requirement that 



plans must provide all of the protections in Title I of the ACA to be considered 

minimum essential coverage.  

 

b. Procedural requirements 

We are pleased that the Department is requiring plans to submit information 

regarding their cost- sharing requirement and covered Essential Health Benefits, but 

we ask that plans also submit information regarding their policies on the individual 

protections required by Title I of the ACA. Since “substantially comply” is poorly 

defined, and the rule only requires self-attestation that a plan is substantially 

complying with Title I of the ACA, a plan might self-attest that they are complying 

even if they are failing to provide other important protections. In order to be 

considered minimum essential coverage, a plan must submit information about all of 

their policies and the Department must use this information, not merely a self-

attestation, to determine if the plan is substantially complying.  

 

d. We support the requirement that CMS maintain a public list of types of coverage 

that the Secretary has recognized as minimum essential coverage and also ask that the 

list include coverage not recognized as minimum essential coverage and the reasons 

why the plan did not meet the standards. This information is useful not just for 

individuals enrolled in the plan, but will also be helpful for consumers and advocates 

in determining if the process laid out in this rule is effective in ensuring that only 

plans providing the necessary benefits and protections are considered minimum 

essential coverage.  

f. We support the requirement that a plan must provide notice to its enrollees once it 

as recognized as minimum essential coverage but we ask the Department to clarify 

that notice must also be provided if a plan goes through the process but is not 

recognized as minimum essential coverage. Consumer knowledge of their plans 

minimum essential coverage status is absolutely necessary so that they are able to 

access other coverage options and avoid the penalty.  

Family planning and pregnancy only services  

Although this proposed rule does not address family planning and pregnancy only coverage, the IRS rule 

that was released in conjunction with this rule does. We understand that the Departments of Health and 

Human Services and Treasury will have to closely coordinate in implementing these provisions of the 

Affordable Care Act, so we would like to reiterate our comments to the Department of Treasury regarding 

these issues here. 

As part of the Affordable Care Act, Congress amended the Social Security Act to include 

§1902(a)(10)(A)(ii)(XXI) which enables states to provide family planning supplies and services to 

individuals without delay. The programs under this section are particularly important for women because 

they provide important preventive health care and reduce the risk of unplanned pregnancy. The programs 

established under §1902(a)(10)(A)(ii)(XXI) of the Social Security Act, however, do not provide the full 

set of benefits contemplated by Congress as minimum essential coverage under the Affordable Care Act, 

so we commend the Department for its decision not to designate Medicaid family planning coverage as 

government sponsored minimum essential coverage.  

We also commend the Department’s decision to not include coverage of pregnancy-related services under 

section 1902(a)(10)(A)(i)(IV) and (a)(10)(A)(ii)(IX) as minimum essential coverage for the purposes of 

premium tax credit eligibility, however we ask that women only enrolled in this coverage not face a 

penalty.  



Ideally, Medicaid coverage of pregnancy-related services would be comprehensive in all states, but we 

know that this is not the case. In some states, pregnant women covered by Medicaid are not receiving the 

full scope of services intended as minimum essential coverage by the law and these women should be 

allowed to seek coverage in the exchange with premium tax credits (or should not be forced to give up 

their exchange coverage when becoming pregnant). However, in some states, Medicaid coverage for 

pregnant women is comprehensive and these women should not face a penalty for failing to purchase 

additional coverage. Because the comprehensiveness of this coverage varies from state to state, we ask 

that the Department grant all women covered under this category a safe harbor from the penalty. If all 

women covered under this category are not exempt, then the Departments of Treasury and Health and 

Human Services must track carefully which states offer comprehensive coverage and then determine 

exemptions on a state by state basis. Women who are pregnant are in need of a variety of health care 

services and they should be allowed to, and not penalized for, make coverage decisions that are right for 

themselves and their families.  

We thank you for the opportunity to comment on this proposed rule. 

Sincerely, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
i http://www.kff.org/uninsured/upload/8041.pdf 
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