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One year ago in Wal-Mart Stores, Inc. v. Dukes, a deeply divided Supreme Court in a narrow 5-4 decision
limited workers’ ability to come together as a group to challenge discrimination by large employers.?
It dealt a particular blow to women in low-wage jobs, who make up a disproportionate share of the
low-wage workforce. For this group of workers, the challenges of living on low wages are too often
compounded by persistent workplace discrimination.

Many Working Women Struggle to Make
Ends Meet

Women make up 59 percent of the low-wage work-
force-the portion of the workforce earning hourly
wages that average between $8.21 and $9.09 per hour.?
They make up an even greater share of the lowest-paid
workers, comprising nearly two-thirds of those workers
earning minimum wages.?

Women workers with lower levels of education not only
typically earn lower wages, they are also hit hard by the
wage gap. The typical woman working full time, year
round, who started high school but did not graduate, is
paid about 71 percent of what of her male peer is paid,
a gap that translates into an annual loss of more than
$8,550 per year. Assuming no change in the wage gap
over time, this culminates in a loss of over $342,000
over a 40-year career.*

It comes as no surprise that poverty is common among
low-wage working mothers, and particularly common
for mothers who are raising children on their own. In
2010, nearly 3.7 million families headed by working
single mothers lived below 200 percent of the federal
poverty line.®

Low-Wage Women Workers Also Face
Wide-Scale Sex Discrimination

Court decisions and settlements reveal that many wom-
en earning relatively low wages also confront systemic
discrimination in hiring, pay, promotions, or working
conditions. For example:

« In 2011, the Office for Federal Contract Compliance
Programs (OFCCP) settled lawsuits against three
employers in low-wage industries for systemic sex
discrimination: Tyson Fresh Meats entered into two
consent decrees with OFCCP through which it was
required to pay a total of $2.25 million in damages
for failure to hire women into certain positions at its
meat processing plants.® Green Bay Dressed Beef
entered into a consent decree for $1.65 million with
OFCCP based on its failure to hire women into jobs
for which they were qualified.” OFCCP also settled a
lawsuit against ThyssenKrupp Elevator Manufacturing,
Inc. for $288,000 for systematically rejecting female
applicants to the position of assembler/packer and
utility positions.®
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« In 2011, Best Buy settled a class action lawsuit
alleging that the retailer denied promotions and more
lucrative sales positions to women and minorities
working in its stores.” Best Buy agreed to make its
personnel policies and procedures more transparent
and open and to adopt new recruitment programs
to attract women and minorities. It also agreed to
pay $200,000 to settle the claims of the nine named
plaintiffs.

« In 2009, the EEOC settled a lawsuit against a
Baltimore chain of grocery stores on behalf of a class
of women denied transfers to jobs as meatcutters.'?
The stores agreed to provide jobs and $275,000 to a
group of women denied these positions.

« In 2000, the EEOC negotiated a settlement of a class
action lawsuit on behalf of twenty-two low-wage
women workers against Grace Culinary Systems, Inc.
and Townsend Culinary, Inc. for $1 million.* The
suit alleged that female immigrant workers in a food
processing plant were routinely subject to unwanted
groping and requests for sexual favors over the
course of several years. Some of the women reported
being demoted and fired for rejecting these advances.

Similarly, in 2001, a group of female Wal-Mart em-
ployees sued the retailer alleging company-wide sex
discrimination in pay and promotions. The women
employees alleged that Wal-Mart allowed sex stereo-
types to influence personnel decisions by adopting pay
and promotions policies that permitted local managers
to exercise unfettered discretion — resulting in lower
pay and fewer promotions for women workers.? They
introduced evidence showing that women were paid
less than men doing the same work company-wide,*?
and that only 33 percent of managers were women,
although women made up 70 percent of hourly
workers.* The women presented anecdotal evidence
"suggest[ing] that gender bias suffused Wal-Mart's
company culture.*

In 2011, in a narrow 5-4 decision, the Supreme Court
prohibited these women from proceeding with their
claims as a class. This decision dealt a blow to low-
wage workers seeking to challenge company-wide
discrimination.®
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Low-Wage Women Workers Need the Equal
Employment Opportunity Restoration Act

The Equal Employment Opportunity Restoration Act of
2012 would remove the obstacles the Supreme Court
placed in the way of ordinary Americans seeking their
day in court and provide a clear avenue for employees
to seek redress as a group.

A group action tool is critical for low-wage women
workers for the following reasons:

1. Standing up to an employer to challenge
discrimination carries a substantial risk of
retaliation. As the Supreme Court has recognized,
the "[f]ear of retaliation leads many victims of pay
and other discrimination to remain silent”*” And,
as numerous court cases show, employer retaliation
against workers for standing up for their rights is
common.!8

Low-wage workers are particularly vulnerable to the
threat of retaliation, both because they are more
likely to live paycheck to paycheck and thus less able
to absorb the impact of a job loss, and because their
employers may perceive them as easily replaceable.
With the unemployment rate hovering at 8.2 percent
and the typical unemployed worker out of work for
almost 5 months, many low-wage workers simply
cannot afford to put their jobs on the line by making
a discrimination complaint.*®

In contrast, when workers participate in a discrimina-
tion case as anonymous class members, the em-
ployer has no reason to single out any particular
employee for retaliation. Those class members who
do choose to speak up have protection, in that an
employer is far less likely to target any individual for
retaliation when that individual is just one member of
a large group of employees alleging discrimination.

2. Individual litigation is unaffordable for low-wage
workers. Many low-wage workers cannot afford to
pay a lawyer to represent them in individual cases.
Furthermore, the stakes in many of these cases,
while high to the individual, are often low in absolute
terms. Not only does this make it prohibitively dif-
ficult to find a lawyer willing to take these cases, but
it makes it less likely that individual cases will have a
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significant deterrent value. In contrast, lawyers often take or sometimes three jobs, raising children, and pursuing
group actions on contingency or partial contingency, education and training. Allowing workers to participate in
meaning employees who cannot afford representation group actions takes the burden off individual workers of
pay no fee or a reduced fee upfront and the lawyers only initiating and litigating a claim, which is exactly how the
get paid if the employees win the case. This makes legal class-action tool was designed to work.

representation possible for the many low-wage workers

who could not otherwise afford legal fees. The Equal Employment Opportunity Restoration Act of

2012 is critical for low-wage women workers. It would

3. Bringing an individual claim is time-consuming. Many discourage employers from discriminating in the first place,
low-wage women workers have significant demands and make it easier for low-wage women workers to put a
on their time that may include holding down one, two, stop to company-wide discrimination when it occurs.
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