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INTRODUCTION

Do patients have the right to receive lawfully prescribed medication
without delay or humiliation from their pharmacist or pharmacy?

Do pharmacists or pharmacies have the right to refuse to dispense
lawfully prescribed medication based on their religious, moral or per-
sonal beliefs? While in many states, state laws and regulations do
not explicitly address the issue, as discussed below, there is much
support for the legal duty of pharmacists to dispense medication
without regard to their personal beliefs.

Permissible justifications for pharmacist refusals, such as evidence
of forgery, abuse, mistaken dosage, or contraindication, are very
different from a growing number of occurrences of pharmacists

who refuse to fill valid prescriptions simply because the pharmacist
disapproves. The legally permissible reasons for a pharmacist or
pharmacy to refuse to dispense a medication is based on what is
medically in the interest of the patient, as judged by the professional
training of the pharmacist, not on his or her personal beliefs.

Despite legal and professional obligations, there have been many
incidents of pharmacists and pharmacies refusing to fill women’s
birth control prescriptions. These refusals can have devastating con-
sequences for women's health. Access to contraception is critical to
preventing unintended pregnancies, to enabling women to control the
timing and spacing of their pregnancies, and to protecting women'’s
health and their ability to bear healthy children. A woman who wants
two children must use contraception for roughly three decades of her
life." One federal judge, in requiring an employer to provide contra-
ceptive coverage in its health plans, noted that the physical burdens
of even a “normal” pregnancy equal or exceed those caused by other
covered diseases and conditions.?2 For some women, pregnancy can
entail great health risks and even life-endangerment. Also, women
rely on prescription contraceptives for a range of medical reasons in
addition to birth control, such as amenorrhea, dysmenorrhea, and
endometriosis.

Refusals to fill prescriptions for emergency contraception (the “morn-
ing after-pill” or EC, a form of contraception approved by the U.S.
Food and Drug Administration) or provide EC over-the-counter are
particularly burdensome. EC is an extremely time-sensitive drug,
and is most effective if used within the first 12 to 24 hours after
contraceptive failure, unprotected sex, or sexual assault. If not taken
within 120 hours, this drug is ineffective. Rural and low-income
women, as well as survivors of sexual assault, are at particular risk
of harm when they are refused. For rape survivors who are turned
away, being put at risk of pregnancy presents an additional trauma
that no woman should have to endure: the uncertainty of waiting to
see if she is pregnant, and the hard decisions that follow.

Most pharmacists want to serve their patients’ health needs and are
professional and courteous. Refusals grounded in anything other
than professional training based on medical and scientific consid-
erations actually undermine the high standards that the public has
come to expect from the profession. In fact, refusals to fill prescrip-

tions present a serious breach in the health care system, which
depends on pharmacists to help patients comply with doctors’ orders.
Religious, moral, or personal beliefs do not belong in what should be
a patient-focused professional service.

Some have questioned how laws requiring pharmacists to dispense
all legally valid and medically appropriate prescriptions comport with
the treatment of other medical professionals. In general, medical
professionals have a duty to treat patients, with only limited excep-
tions.® Most existing laws that allow medical professionals to refuse
treatment specifically apply to doctors and nurses, and are limited to
abortion services. Allowing pharmacists to refuse to dispense pre-
scriptions for contraception would dramatically expand the universe
of permissible refusals. Moreover, unlike doctors and nurses, phar-
macists generally do not select or administer treatments or perform
procedures. While pharmacists are an important part of the delivery
of health care, as the Preamble of the Code of Ethics for Pharmacists
by the American Pharmacists Association states, “[pJharmacists are
health professionals who assist individuals in making the best use
of medications.™ Therefore, pharmacists’ involvement is not as
direct, nor would patients’ safety be potentially compromised in the
same way, as would be the case if doctors or nurses were forced to
perform procedures that they personally oppose.

Some pharmacists that refuse to dispense try to equate contra-
ceptives, especially emergency contraception, with abortion. Itis
important to note that EC is not the abortion pill (Mifepristone or RU-
486), which the FDA requires only be distributed to and dispensed
by doctors.®> The legal, medical, and scientific consensus is that EC
does not cause an abortion.® The FDA approved the medication as
a contraceptive to prevent pregnancy.” In fact, the medication has
no effect on an established pregnancy. Similarly, the birth control pill
is not an abortifacient, although some pharmacists here too errone-
ously claim it is.

What does the FDA's recent decision on emergency
contraception going over-the-counter mean for
pharmacy refusals?

Despite the FDA's recent decision to make EC available without a
prescription to women 18 and older,? refusals based on religious,
moral, or personal beliefs can still be a problem. Under the FDA's
conditions, EC (sold under the brand name Plan B®) is behind the
pharmacy counter, so even women who do not need a prescription
must ask a pharmacist or other pharmacy personnel for it.® This
means that refusals in the pharmacy are likely to continue. And
there may actually be an increase in refusals, as more women are
made aware of the drug and request it at their pharmacies. Because
the FDA decided that women younger than 18 still need a prescrip-
tion, pharmacists can demand proof of age from women requesting
the drug who may not have such proof with them, delaying access.
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Moreover, some pharmacists may refuse to fill prescriptions for
women under 18 based on a presumption that such women are not
married or should not be sexually active, or because of their general
opposition to EC.

Additionally, there is already some indication that some states may
attempt to restrict access to over-the-counter EC. For example, in
Michigan and Missouri, bills were introduced even before the FDA
approved over-the-counter use that would prohibit the distribution of
emergency contraceptives without a prescription.™

This means that there is still action needed to counter pharmacy
refusals. There is still a need for states to continue their efforts to
pass laws and regulations that protect patient access by limiting
pharmacists’ ability to refuse to provide medications. As discussed
below, existing laws, regulations, or policies that protect access or
encourage stocking likely still apply even after the FDA's decision."
It also is important to remember that EC has not been the only drug
subject to refusals; women have also been refused ordinary birth
control, which is still available only by prescription.

Because the FDA prescription requirement for younger women will
continue to delay access to this time-sensitive drug, it is critically
important for access that states pass laws that allow pharmacists

to prescribe and dispense emergency contraception, including for
women under the age of 18, without a prescription from a doctor.
Nine states already permit EC to be dispensed to women of all ages
directly from pharmacists without a prescription. '

Health care providers and women should monitor refusals to stock
EC or to honor prescriptions for women under 18. Because of
concerns with privacy or a lack of information, younger women may
be less likely to report access problems to governmental agencies or
advocacy organizations and work with them to file complaints or seek
other redress, or request that pharmacies stock the drug.

How to Use this Guide

This guide explores laws, regulations and other authorities that
govern the dispensation of prescription medications. State law is the
primary source of authority and constitutes the bulk of the discussion
here. The resources in this guide can be used to inform a variety

of advocacy efforts, primarily to improve state policy or prevent
harmful policy from being put into place. This guide is an overview,
not an exhaustive study of all existing statutes, cases, and policies.
Additional assistance is available from the National Women’s Law
Center.

This guide provides resources to help advocates find governing and
supporting authority to fight against religious, moral, or personal
refusals to fill lawful prescriptions. The resources included in this
guide can be used to address state authorities, including state
legislatures, boards of pharmacy, state attorneys general, and other
officials, to ensure women’s access to contraceptives, including EC,
at the pharmacy. For example, advocates might use these resources
to:

* |dentify improved state policies. As described below, in 2005,
two states—Illinois and California—enacted laws or regulations
that require pharmacies to ensure that prescriptions for contra-
ception are filled without delay; additionally in the 2006 session,
bills were introduced in Arizona, Maryland, Michigan, Minnesota,
Missouri, New Jersey, New York, Ohio, Pennsylvania, West
Virginia, and Wisconsin that would require pharmacists or phar-
macies to dispense prescription contraceptives;™

+ Explain the dangers of efforts in state legislatures to pass laws
that allow pharmacists or pharmacies to refuse to fill valid
prescriptions, identify potential conflicts with existing laws, or to
add amendments to such laws. In the 2006 legislative session,
refusal bills were introduced or considered in twenty states;

« Establish a standard of care for pharmacists and pharmacies
through the state pharmacy board, such as the standards in
Delaware, North Carolina, Oregon, New York, Massachusetts,
and Texas described below;

¢ |dentify useful amendments to refusal laws to provide more
protection for patients, such as advance notice to patients of a
pharmacist’s refusal to fill or of referral procedures to ensure
timely access to medications;™

+ Encourage disciplinary action in refusal cases;

+ Encourage pharmacies to improve their own policies on refusals
and transfers;

+ Challenge pharmacy- or system-wide policies that ban the stock-
ing of EC;

+ Gain public support and media attention in a community where a
refusal incident occurs;

+ Develop press releases, opinion pieces, and letters to the
editor;

In addition to these policy and advocacy strategies, an individual who
is refused her prescription also may have a private cause of action
against a pharmacy or pharmacist. While the information here can
be useful when initiating a private suit, many areas of law that go
beyond the scope of this guide should be considered.® For example,
a pharmacist may be held responsible for any injuries resulting

from a refusal or for medical malpractice. Another act on the part

of pharmacists that commonly accompanies refusals, disclosure of
private medical information in a public place, also is actionable under
various state and federal laws. "’

Depending on the situation, an act of refusal may even be a crime.
For example, if a pharmacist refuses to return a prescription, a claim
could be brought for theft of the patient's property.”® In this case, the
patient would file a criminal complaint, as opposed to a private suit,
which would then be reviewed by a prosecutor.
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The National Women'’s Law Center is available to help you find the laws, regulations, and policies in your state. If
you have been refused or know of others who have been refused, or if you know of a pharmacy with bad policies or a
pharmacist that refuses to fill prescriptions or provide over-the-counter EC, call 1-866-PILL-4-US or email
info@nwilc.org. For more information on the problem of refusals in the pharmacy, please visit www.nwilc.org.

|, STATE LAWS, REGULATIONS, POLICIES, AND ADMINISTRATIVE DECISIONS
DIRECTLY ADDRESSING PHARMACY REFUSALS

State law governs the practice of pharmacy and sets forth pharma-
cists’ and pharmacies’ rights and responsibilities. These laws usually
are found in the sections of the state laws addressing the licensing
and regulation of pharmacies and pharmacists. Occasionally, these
laws are part of a more general statute. In New York, for example,
the pharmacy laws and regulations are in the state Education Law,
under the Office of the Professions. States also promulgate regula-
tions that “fill in” the laws and provide specific guidelines for phar-
macists and pharmacies to follow. State pharmacy board websites
usually provide a link to the relevant laws and regulations in that
state, as well as to some of the other sources listed below."

State pharmacy boards also issue interpretations of their laws and
regulations, described in more detail below, that provide guidance
about the standard of practice and can be used in disciplinary
actions. There have been some disciplinary actions against pharma-
cists for refusals to fill and transfer prescriptions, as described below.

The National Women’s Law Center can provide assistance in iden-
tifying relevant laws, regulations, guidance, and precedent in your
state on the issue of pharmacy refusals.

A. Laws and Guidance Directly Addressing the
Duty to Dispense and the Right to Refuse

Although there are some similarities, pharmacy laws and regulations
vary considerably from state to state. There is no federal law on the
issue, but three federal bills were introduced in the 109th Congress
that would have required pharmacies to protect patients when
pharmacists refuse to fill prescriptions based on personal beliefs;?
similar bills may be introduced in the 110th Congress, which begins
in January 2007. This area of law is changing rapidly, so carefully
review the most recent laws in your state or contact the Center for
updates.

Implicit Duty to Fill

The laws most relevant to a pharmacist’s refusal to fill valid contra-
ception prescriptions are those that specify the circumstances under
which a pharmacist can refuse to dispense medication to a patient.
These circumstances concern potential harm to the patient. For
example, a majority of states require a pharmacist to refuse to fill a
prescription if there is a likely interaction between the new prescrip-
tion and another drug the person is taking; if there is a reason to

believe that the prescription has been forged; if there is an apparent
error in the dosage; or if there is reason to think that the medica-
tion is being abused. While not directly addressing refusals based
on religious, moral or personal beliefs, these particular state laws
permit refusals only for medically or legally valid reasons. Therefore,
by omitting religious, moral or personal beliefs from the enumerated
reasons for refusals, most state pharmacy laws implicitly prohibit
such refusals.

Explicit Prohibition or Limitation on Refusals to
Dispense

Five states explicitly require pharmacists or pharmacies to ensure
that valid prescriptions are filled: California, lllinois, Massachusetts,
Maine, and Nevada.

¢ California enacted a law in 2005 that permits a right to refuse
based on personal beliefs only if the pharmacist has notified
the employer in writing and the employer can accommodate the
refusal without undue hardship.2' The law requires that the phar-
macy ensure that the patient receive the prescription in a timely
manner in the event of a refusal.

+ On April 1, 2005, prompted by several refusal incidents, the
governor of lllinois issued an emergency regulation clarifying
that pharmacies in that state must fill valid prescriptions for
contraception, including EC, without delay. The rule later became
permanent.?? In 2006, a new rule was enacted in lllinois to
require pharmacies to post notice of the original pharmacy rule.
The new rule will help to ensure that women are notified of their
rights at the pharmacy and give women information about filing a
complaint if there is a violation of the original rule.?

+ As explained in more detail below, Massachusetts, through its
pharmacy board, issued a statement indicating that pharmacists
are required to fill all valid prescriptions and that no class of
drugs is exempt.2*

+ Maine pharmacy law and regulations make clear that pharma-
cists may refuse only for professional reasons and no other
reason—such as personal beliefs—is allowed.?

* In Nevada, where the pharmacy board recently passed a new
rule permitting a pharmacist to decline to fill a prescription only
for professional reasons, the general counsel of the pharmacy
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board stated that refusals based on other considerations—such
as personal or moral beliefs—could result in discipline by the
state.?”

Additionally, a rule on this issue is pending before the pharmacy
board in Washington State, with a final decision expected by Spring
2007. The rule would require pharmacies to deliver lawfully pre-
scribed drugs and devices as well as those approved by the FDA for
restricted distribution by pharmacies, which would include over-the-
counter EC.%

Prohibition on Obstruction or Refusals to
Refer or Transfer

Five states have policy statements that prohibit pharmacists from
obstructing patient access to medication or from refusing to transfer
or refer a prescription to another pharmacy. As described below,
state pharmacy boards in Delaware, New York, North Carolina,
Oregon, and Texas have issued policy statements supporting
patients’ right to receive their medications and clarify that obstruction
or harassment of patients by pharmacists may give rise to discipline
under existing laws and regulations.?

Explicit Right to Refuse

Four states—Arkansas, Georgia, Mississippi, and South Dakota—
have passed laws or regulations explicitly allowing a pharmacist the
right to refuse to fill prescriptions based on his or her religious, moral,
or personal beliefs or protecting a pharmacist from adverse employ-
ment action for doing 0. These laws fail to provide adequate
patient protections or to place any duty on the refusing pharmacist to
meet the needs of the patient (for example, by referring the patient
to another pharmacist or transferring the prescription elsewhere).
While other states have enacted refusal clauses for family planning
services, these laws do not include pharmacies or pharmacists, and
therefore are not applicable to them.

B. State Pharmacy Board Guidance Directly
Addressing the Duty to Dispense and the
Right to Refuse

As mentioned above, some state pharmacy boards have issued
position statements or interpretive letters on the issue of pharmacy
refusals. These statements are more than general principles of
patient care; they directly address the refusal issue and indicate that
failure to follow the position of the board may constitute a violation
of existing pharmacy laws or regulations and result in discipline.

For the most part, these statements are protective of patients’

rights to receive lawfully prescribed medications. For example, the
Massachusetts Board of Pharmacy issued a letter responding to

an inquiry about pharmacists’ refusals to provide EC.3' The Board
concluded that pharmacists are required to fill a valid prescription,
including those for EC, pursuant to a review for contraindications and
similar concerns. The Board emphasized that there is no class of
drugs exempt from the general requirement of dispensation.

Statements of other boards of pharmacy permit pharmacists to
refuse based on personal beliefs, but also are protective of patients’
access to their legally valid medications. For example, the North
Carolina Board of Pharmacy clearly places the burden of meeting the
patient’s needs on the refusing pharmacist:

Pharmacists who object to providing a medication for a patient
on this basis alone [moral or ethical belief], therefore, should
take proactive measures so as not to obstruct a patient’s right to
obtain such medication.

The Board notes that although pharmacists have a right to avoid
moral or ethical conflict, they do not have a right to obstruct
otherwise legitimate prescription dispensing or delivery solely on
the basis of conscientious objection.

Board of Pharmacy staff interprets this policy to mean that if a
pharmacist refuses to fill a prescription for emergency contracep-
tion then that pharmacist has an obligation to get the patient and
the prescription to a pharmacist who will dispense that prescrip-
tion in a timely manner.*?

Pharmacy boards in Delaware, New York, and Oregon have issued
similar patient-protective policies. These policies not only prohibit a
refusing pharmacist from obstructing patients’ access to drugs, but
also put a burden on the pharmacy to ensure that when a pharmacist
refuses to fill a prescription or provide medication, there are mecha-
nisms in place to ensure delivery of services to the patient.

Recently, the Texas State Board of Pharmacy posted a statement on
its website stating that pharmacists who refuse to fill prescriptions or
sell medications (such as EC over-the-counter) should refer patients
to another pharmacist within the pharmacy or refer the patient to a
pharmacy where the patient can obtain the medication.*

Some state pharmacy boards have explicitly rejected proposed
policies that would permit pharmacists to refuse to dispense pre-
scriptions based on their personal beliefs. Often, rejection of these
policies is spurred by grassroots opposition to pharmacy refusals
organized by local women’s groups and health organizations. For
example, in 2005 the Wyoming Board of Pharmacy rejected a
proposal that would have allowed pharmacists to refuse to dispense
prescriptions based on personal beliefs; in doing so, the Board spe-
cifically cited the overwhelmingly negative public comments received
from advocates and state groups.® In addition, in December 2005,
due to pressure from the public and state legislators, the Nevada
Board of Pharmacy agreed to abandon its proposal to allow phar-
macists to refuse to dispense prescriptions based on their personal
beliefs.® Instead, the board adopted a regulation permitting refusals
based only on professional judgment, which as explained above,

has been interpreted to mean that pharmacists who refuse based on
personal beliefs will face discipline.®” Similarly, in July 2006, following
extensive public outcry from elected officials and state advocates,
the Washington State Board of Pharmacy postponed consideration of
a rule that would permit pharmacists to refuse to dispense prescrip-
tions based on their personal beliefs.* Instead, the board is consider-
ing and will likely adopt a rule that requires pharmacies to make sure
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patients have timely access to all legally prescribed or requested
medications that are kept behind the pharmacy counter.>® These
examples demonstrate the powerful effect that advocates can have
in ensuring that harmful refusal policies are not adopted by state
boards of pharmacy.

C. Administrative Decisions Addressing
Refusals

If a consumer believes that state pharmacy laws or regulations have
been violated by a pharmacy or pharmacist, she could file a com-
plaint with the state board of pharmacy.*® The board assures compli-
ance with its rules, and is empowered to issue fines, suspensions,
licensing conditions, or other discipline. As with most matters of state
law, disciplinary procedures vary by state. The board may resolve
the complaint itself after conducting an investigation. Alternatively,
the board may file a complaint before a state Administrative Law
Judge (ALJ). The ALJ then makes a finding as to whether there has
been a violation and recommends an appropriate remedy. In some
states, the board may accept, reject, or amend the ALJ’s decision.
The decision of the ALJ and/or board may be appealed to the state
court. In some states, reports of these administrative proceedings
may only be available from the pharmacy board and may not be
available online or through any database.

One administrative proceeding addressing a refusal to transfer a pre-
scription for contraception was brought in Wisconsin. After a hear-
ing, the ALJ recommended that the pharmacist receive a reprimand,
finding that he violated state regulations prohibiting unprofessional
conduct by a pharmacist, including acts that could “be a danger

to the health, welfare or safety of the patient or public.”*' The ALJ
found that he departed from the normal standard of care exercised
by a pharmacist, and recommended that he be required, as a condi-
tion of retaining his pharmacy license, to file a plan specifying “the
steps he will take to ensure that a patient’s access to medication is
not impeded by his declination(s).” The pharmacist was charged the
costs of the disciplinary proceeding. The Wisconsin Pharmacy Board
unanimously accepted these recommendations and approved the
sanctions against the pharmacist on April 13, 2005.

While this case focused solely on the issue of transfer, it is an excel-
lent example of a judge properly relying on laws requiring profes-
sional conduct and generally accepted standards of care within the
profession. The ALJ’s finding applies only to the particular pharma-
cist at issue, but the strong language of the opinion and its grounding
in existing pharmacy laws and regulations should be influential to
other judges or pharmacy boards considering these types of cases.

More recently, the California Board of Pharmacy investigated and
resolved a pharmacist refusal complaint. A young mother sought
emergency contraception after a birth control failure. Her doctor
called in the prescription to a pharmacy, but the pharmacist on duty
not only refused to fill the prescription, he also refused to enter the
prescription information into the system so that it could be trans-
ferred elsewhere.*> The woman, with the assistance of the National
Women'’s Law Center, filed a complaint with the California Board of

Pharmacy.* In June 2008, the board resolved the complaint. The
board found that the pharmacist violated California law in obstructing
the patient by refusing to fill or transfer the prescription, and that the
violation constituted unprofessional conduct. The pharmacist was
fined $750 for the violation.* This represents the first discipline by

a pharmacy board for a pharmacist's refusal to fill a prescription, as
distinct from the Wisconsin Pharmacy Board’s discipline for refusal to
transfer.

D. The Application of Refusal Laws,
Regulations, and Guidance to Over-the-
Counter EC

Most of the laws, regulations, and policies about pharmacy refusals
were developed before the FDA's decision to allow women 18 and
over to access EC without a prescription. Whether they will apply

to EC in the over-the-counter context will vary depending on the
specific language of each law, regulation, or policy. But generally, if
a pharmacist is prohibited from refusing to provide prescription medi-
cation based on personal beliefs, he or she should not be able to
refuse to provide EC to a woman who does not need a prescription.
Permitting a refusal would violate the spirit of these laws, regula-
tions, and policies, which, like the FDA's decision, seek to improve
women's access to contraceptives. Additionally, it would create an
untenable situation by prohibiting refusals of EC to younger women
with prescriptions, but allowing them for older women who do not
need a prescription. Since pharmacists will be acting merely as a
gatekeeper for women 18 and over—checking purchasers’ identifica-
tion to ensure that they meet the FDA's age restriction—it would be
illogical to allow refusals in that context. Nevertheless, the American
Pharmacists Association has extended its policy, described below,
which permits pharmacists’ refusals, to over-the-counter EC.** On
the other hand, at least one state—lllinois—has already made clear
that its refusal rule will continue to apply to over-the-counter EC.*
Certainly, the broader patient protective language described above,
which prohibits harassment of customers, disclosure of private
information, and obstruction of access to medication will apply in the
over-the-counter EC context.

The role of state pharmacy boards in over-the-counter EC regulation
and implementation is unclear. The National Association of Boards
of Pharmacy notes that the age restriction “has raised a number of
logistical and administrative uncertainties” but anticipates that states
will pass rules and regulations to provide guidance on implement-
ing the age restriction.*” The manufacturer has indicated that it will
develop professional education materials for pharmacy boards to
distribute to their membership regarding the prescription require-
ment for those 17 and under. While some pharmacy boards have
begun to educate consumers about over-the-counter EC and how

to access it,* others have remained silent on the issue. The FDA's
approval decision does contemplate a role for pharmacy boards, but
it is uncertain how involved pharmacy boards can and will become in
regulating over-the-counter EC.
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. OTHER SUPPORT AGAINST REFUSALS IN STATE LAW AND REGULATIONS

A. Sex Discrimination Prohibitions

In eight states (AK, IA, ME, MD, ND, OK, PA, WI), discrimination

on the basis of sex or gender is prohibited in the pharmacy and is a
ground for discipline.** Pharmacists that impose barriers to medica-
tions used solely by women, such as contraceptives, violate these
sex discrimination provisions because:

* Only prescriptions taken by women (and usually sought at the
pharmacy by women) are subject to such refusals;

+ Only women are at risk of pregnancy, and thus subject to the
possible health consequences of an unplanned pregnancy from
an inability to promptly fill their prescription;

+ Only women have certain conditions that are managed or
treated with hormonal contraceptives, such as amenorrhea and
endometriosis;

+ Only women face the potential additional cost of a doctor’s visit,
travel, and time necessary to replace a prescription if the phar-
macy refuses to return it;

* |n the vast majority of cases, only women have to suffer the
humiliation of being turned away by a pharmacy.

Similar arguments were made successfully to secure insurance
coverage for contraceptives. Employers who provide insurance cov-
erage for prescription drugs but exclude contraceptives have been
found to discriminate against women. The administrative agency
charged with interpreting our nation’s employment antidiscrimination
laws, the Equal Employment Opportunity Commission, reasoned:

[P]rescription contraceptives are available only for women. As a
result, Respondents’ explicit refusal to offer insurance coverage
for them is, by definition, a sex-based exclusion. Because 100
percent of the people affected by Respondent’s policy are mem-
bers of the same protected group—here, women—Respondent’s
policy need not specifically refer to that group in order to be
facially discriminatory.®

There also have been court decisions in support of this reasoning.>!

States with these laws or regulations recognize the potential harm

to an individual's health that may result when a pharmacist or other
pharmacy personnel treat customers differently based on their sex.
In these eight states, the existing sex discrimination prohibitions

in pharmacy law can be used to challenge refusals to dispense
prescription contraception or over-the-counter emergency contracep-
tion to women. While there are no reported cases or administrative
decisions involving sex discrimination in the practice of pharmacy,
such provisions should protect patients from pharmacists’ refusals.

States that do not have a specific prohibition on sex discrimination
may nonetheless have a pharmacy law or regulation that prohibits

discrimination generally. These general discrimination prohibitions
could be used to argue against refusals to dispense contraception
or provide EC over-the-counter. For example, Tennessee phar-
macy law prohibits a pharmacist from discriminating “in any manner
between patients or groups of patients.”? While such general provi-
sions do not specifically prohibit discrimination on the basis of sex,
they could be interpreted to do so.

State pharmacy patient’s bills of rights also may include protection
against sex discrimination. New Hampshire’s board of pharmacy, for
example, has endorsed a pharmacy patient’s bill of rights that says
that pharmacists must treat patients “with dignity . . . regardless of
manner of payment, race, sex, age, nationality, religion, disability,
or other discriminatory factors.”® Such provisions could be used to
redress refusals to provide contraception, especially when they are
accompanied by harassment or moralistic lectures. Although state
pharmacy bills of rights do not always have the force of law, they
provide guidance about the standard of practice and could be used
in disciplinary actions.>*

In addition, state “public accommodation” laws may offer protections
for consumers seeking access to contraceptives in pharmacies.
These laws prohibit discrimination in places that serve the public.
Almost all states have public accommodation laws; some specifi-
cally mention pharmacies while others incorporate pharmacies and
pharmacists by reference to a different law.%

Finally, if a state legislature or state pharmacy board were to permit
refusals without ensuring that women are able to receive their legally
valid contraceptives without delay, it may be possible to challenge
such action under sex discrimination protections in state constitu-
tions and other states’ requirement of equal protection of the law.
Twenty states give explicit protection against sex discrimination in
their constitutions.%

B. Rules of Professional Conduct, Codes of
Ethics, and Pharmacy Patient’s Rights Laws

Laws or regulations prohibiting patient abandonment or defining
behavior that constitutes unprofessional conduct also may be used
to prohibit refusals or, at a minimum, require procedures to ensure
that patients get their medication without delay. The Wisconsin ALJ
decision against a pharmacist, mentioned above, was based on state
rules of professional conduct. In lllinois, before the rule governing
pharmacy refusals was in place, the lllinois Department of Financial
and Professional Regulation brought complaints against pharma-
cies for failure to provide pharmaceutical care and unprofessional
conduct when they refused to fill prescriptions for contraception.®”
Other states have similar rules that could be used to discipline a
pharmacist in refusal situations or develop patient protective policies.
For example, West Virginia's Rules of Professional Conduct®include
several provisions that could be read to limit refusals based on non-

DON'T TAKE “NO” FOR AN ANSWER

National Women’s Law Center, January 2007 7



professional considerations. Rule 15-1-19.2.1, Freedom of Practice,
states:

No pharmacist shall engage in conduct, in the practice of phar-
macy, or the operation of a pharmacy, which tends to reduce the
public confidence in the ability and integrity of the profession of
pharmacy, or endangers the public health, safety and welfare;
nor shall he or she interfere in the provision of pharmaceuti-

cal care or offer pharmaceutical services under any terms or
conditions which tend to impair the free and complete exercise of
professional skill and judgement of another pharmacist.

Rule 15-1-19.4, Professional Services, states:

It is the duty of a practicing pharmacist to make his or her
professional services available to the public. Every licensed
pharmacy...shall provide pharmaceutical care, including the
compounding and dispensing of all prescription orders which
may reasonably be expected to be compounded or dispensed by
pharmacists (emphasis added).

In New York, the Rules of the Board of Regents,* which apply to the
profession of pharmacy, define as “unprofessional conduct”:

Abandoning or neglecting a patient or client under and in need
of immediate professional care, without making reasonable
arrangements for the continuation of such care....

North Dakota has adopted the National Association of Boards of
Pharmacy's Model “Pharmacy Patient’s Bill of Rights” as law.% It
states in relevant part, that pharmacists shall provide care in accor-
dance with the patient’s right:

1. To professional care provided in a competent and timely
manner in accordance with accepted standards of pharmacy
practice.

2. To be treated with dignity, consistent with professional
standards, regardless of manner of payment, race, sex, age,
nationality, religion, disability, or other discriminatory factors.

3. To pharmaceutical care decisions made in the patient's best
interest in cooperation with the patient's physician.

4. To have the pharmacist serve as one of the patient's advo-
cates for appropriate drug therapy and to make reasonable
efforts to recommend alternative choices in cooperation with the
patient’s physician.

6. To receive health care information and to review the patient’s
records upon request.

7. To receive patient counseling, using the methods appropriate
to the patient’s physical, psychosocial, and intellectual status.

8. To have the patient’s prescriptions dispensed and pharmacy
services provided at a pharmacy of the patient’s choice in an
atmosphere that allows for confidential communication.

At least one state board, South Carolina, has codified the American
Pharmacists Association’s Code of Ethics, described in Section

1.A below, giving it the force of law.®* Both Wyoming and New
Hampshire have hinding codes of ethics in their state pharmacy
regulations requiring that a pharmacist “[h]old the health and safety
of patients to be of first consideration.” New Hampshire further
requires that the pharmacist “fulfill all professional obligations consci-
entiously and with due respect for the physical and well-being of the
community...."®

Each of the above rules or codes, depending on the circumstances,
could be violated when a pharmacist refuses to fill a prescription for
contraceptives for religious, moral, or personal reasons. Laws and
regulations like these are clearly in conflict with those allowing for
pharmacists refusals, and should be used to show how such laws
would undermine the states’ earlier efforts to secure high quality
health care for citizens of the state. Such laws and regulations also
can be interpreted to support additional provisions that would explic-
itly require pharmacy access to contraceptives.

C. Transfer Provisions

Most states have regulations that address the transfer of prescrip-
tions between pharmacies. Many states’ regulations make transfer
mandatory at the request of the patient, and explicitly state that
refusal to transfer a prescription by a pharmacy or pharmacist
constitutes unprofessional conduct or another violation of the state’s
pharmacy rules and regulations.5 Oklahoma explicitly states that a
patient has a “property right” in his or her prescription and makes fail-
ure to transfer a crime.®® These provisions have practical uses when
patients are confronted with refusals. They also support the principle
that the duty is on the pharmacist or pharmacy to facilitate a patient's
access to lawfully prescribed medication.

Many commentators and organizations, including the American
Pharmacists Association, suggest that the interests of pharmacists
and patients can be balanced by requiring a transfer and referral
process. However, these attempts to balance competing interests do
nothing to correct the discriminatory nature of refusals.

Moreover, commentators’ examples presume that there are always
two pharmacists working side by side, and one who refuses to fill

a prescription can simply ask his or her colleague to step in. This
option often is not available. If there is only one pharmacist working
at the time, and that pharmacist refuses to fill a prescription, he or
she would have to send the customer to another pharmacy. This is
likely to be the case during late-night shifts at 24-hour pharmacies.
Even in large cities, there may be few pharmacies open during late-
night hours in a given area.®

Transfers to other pharmacies are even more burdensome. Women
in rural areas may not have a selection of pharmacies. Nor does
transfer to another pharmacy provide an adequate remedy if that
pharmacy is closed, or a woman cannot find transportation. More
importantly, each of these scenarios presumes that a pharmacist
that refuses to fill a prescription is willing to transfer the prescrip-
tion. There have been cases reported where a pharmacist refuses
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not only to fill a prescription based on religious, moral, or personal
beliefs, but further asserts a right not to transfer the prescrip-
tion to another pharmacy to be filled.®” In fact, the organization

“Pharmacists for Life” asserts a right not only to refuse, but to trans-
fer as well.®

lIl. OTHER NATIONAL AND STATE POLICY STATEMENTS AND GUIDANCE

While not legally binding, at a minimum, national and state policy
statements and guidance provide some notice to pharmacists of what
is expected of them when serving the public. Such statements also
establish what patients can reasonably expect from a pharmacist.
This type of guidance can be persuasive in disciplinary proceedings
against pharmacists who refuse, or in encouraging state attorneys
general or legislators to make explicit findings that current laws and
regulations prohibit pharmacists from impeding patients’ access to
medications.

A. Guidance from national organizations

National associations for pharmacists, pharmacies, boards, and other
medical and health professionals issue guidance to their member-
ship. Medical journals also comment on standards of care, including
standards for the practice of pharmacy.®® Often this guidance directly
addresses pharmacists’ refusals, and generally is very protective of
the patient's right to receive medication.

The American Pt iSts./ -
The American Pharmacists Association (APhA) states:

APhA recognizes the individual pharmacist's right to exercise
conscientious refusal and supports the establishment of systems
to ensure patient’s access to legally prescribed therapy without
compromising the pharmacist's right of conscientious refusal.”

This policy has been interpreted by the APhA to require a pharmacist
to refer to another pharmacist a prescription that he or she refuses
to fill on grounds of conscience if referral is the alternative system
adopted by the pharmacist and their employer (if applicable). APhA
also suggests that there are many alternative systems available to
navigate pharmacist objections, including the pharmacist’s choice of
practice setting, collaboration with local prescribers (including phar-
macists practicing under collaborative practice agreements), and the
use of “opt-in” networks where prescribers and pharmacists actively
direct patients to participating providers.”" The organization notes
that the patient should not have any awareness that the pharmacist
was refusing to fill the prescription.

When the profession’s policy is implemented correctly—and
proactively—it is seamless to the patient, and the patient is not
aware that the pharmacist is stepping away from the situation.
Whether another pharmacist on duty completes the prescription
or patients are proactively directed to pharmacies where certain
therapy is available, or even different systems are set up, the
patient gets the medication, and the pharmacist steps away from
that activity—with no intersection between the two.™

As noted above, the APhA has extended this refusal policy to the EC
over-the-counter context.”

The APhA also has a Code of Ethics, which is “intended to state pub-
licly the principles that form the fundamental basis of the roles and
responsibilities of pharmacists.” The Code includes several provi-
sions that support a duty to dispense or, at a minimum, refer, stating
that a pharmacist “respects personal and cultural differences among
patients,” “avoids discriminatory practices, behavior or work condi-
tions that impair professional judgment, and actions that compromise
dedication to the best interests of patients,” and provides referrals,
recognizing that “colleagues and other health professionals may
differ in the beliefs and values they apply to the care of the patient.”’
According to the APhA, “In adopting the official policy (above) the
House of Delegates considered the Code of Ethics and sees no
conflict between the policy allowing the pharmacist to opt out (as this
opting out is based on use of the medication not the characteristics
of the patient) and the Code of Ethics.””> Nonetheless, in situations
where a pharmacist places personal beliefs before the best interest
of the patient, which includes getting time sensitive medications as
soon as possible, the policy appears to be inconsistent with the Code
of Ethics.

Other sources and commentary likewise support patients’ right to
obtain legal medications and discourage some of the behavior that
may accompany a refusal based on religious, moral or personal
beliefs. The National Association of Boards of Pharmacy’s Model
Pharmacy Patient's Bill of Rights holds that patients have the right
to not be discriminated against on the basis of sex.”® The Model
also requires that the pharmacist put the patient's well being at the
forefront of professional decision making. Moreover, its require-
ment that patients be treated with dignity is contrary to a pharmacist
making comments about a patient’s sexual activity, marital status,
or presumed promiscuity, as has been reported in refusal incidents.
Despite these provisions, the National Association of Boards of
Pharmacy has declined to take a specific position on the issue of
pharmacy refusals. It did, however, recently say in its newsletter
that “Pharmacists should also consider their career trajectory in light
of their moral views; for example, a pharmacist with strong beliefs
against contraceptive drugs might prefer to work in a setting that
would not normally dispense EC."7

. i -

The American Medical Association, the nation’s largest physician
group, weighed in on the issue of pharmacist refusals at its 2005
annual meeting. The AMA's actions were prompted by increased
attention to pharmacist refusals and state legislative efforts to allow
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for such refusals. Noting the potential impact on patient care, and
the role of the pharmacist in working with the physician to meet the
needs of the patient, the AMA stated that it will support laws that

require dispensation or meaningful and timely referral processes.”

, i , -

In support of the lllinois emergency rule mentioned above, the
American Medical Women's Association issued the following policy
statement:

AMWA takes the position that contraception should be available
to anyone with a valid prescription. Unless the physician is noti-
fied of contraindications, AMWA believes that pharmacies should
guarantee seamless delivery, without delay (within the standard
practice for ordering), judgment, or other interference, of all con-
traceptive drugs and devices lawfully prescribed by a physician.”

, : i -

Pharmacists also belong to other professional associations, such

as the American Public Health Association, which issue their own
standards and provide professional guidance. In 2006, the American
Public Health Association adopted a comprehensive policy on the
subject of refusals to provide contraception at pharmacies. The
policy clearly states, “When a health professional... has prescribed
contraception, the patient must be able to obtain the contracep-

tive in a timely manner at a pharmacy, without interference from
those pharmacists who have personal objections to contraception.
Similarly, patients need timely access to non-prescription emergency
contraception.”®

| -

Other national organizations, such as the American Academy of
Family Physicians and the National Rural Health Association, have
issued statements or policies in support of patients’ rights to obtain
legally valid prescriptions.®'

B. Guidance from State Sources

Some state pharmacy boards, while not codifying a Bill of Rights,
nonetheless use it to guide pharmacists’ treatment of patients, and to
inform patients of what they should expect from a licensed pharma-
cist. For example, Tennessee has adopted the National Association
of Boards of Pharmacy’s Model Pharmacy Patient’s Bill of Rights
described in Section I1l.A above.® The adoption of a code of ethics
by a pharmacists’ association provides additional notice of the pro-
fessional standard expected of pharmacists in that state.®

State pharmacy boards also may offer other guidance that can be
useful in addressing religious, moral, or personal refusals. These
administrative bodies might issue statements related to the right

to refuse while commenting on a different, but related matter. For
example, while commenting on a case in which a pharmacist refused
to fill a patient’s prescription based on nonpayment, the Alabama
State Board of Pharmacy remarked:

Several important points should be kept in mind when a refusal
to dispense scenario unfolds in your practice:

Refusals should never be based on bias or prejudice toward the
patient or the prescriber.

It is always a drastic step to refuse medication to a patient, and
pharmacists usually take this step only under the most extreme
of circumstances. There is no “play it safe” position in drug
therapy. Dispensing and refusing to dispense are both legally
hazardous. But pharmacists can take care with their refusals
and, by being mindful of the principles above, reduce exposure
to liability.

While this guidance addressed nonpayment, the underlying prin-
ciples and commentary on what harm can result when a patient is
denied medication hold equally true in instances of refusals based on
religious, moral, or personal beliefs.

V. PHARMACY POLICIES ON REFUSALS, TRANSFERS, AND STOCKING

A. Pharmacy Policies on Refusals and
Transfers

Some major pharmacy chains have their own policies on refusals
and transfers.8 Pharmacists at these chains are expected to comply
with these policies and are subject to disciplinary action for failure to
do so. Some of these chains’ policies are protective of the patient’s
right to receive medication. For example, Costco does “not encour-
age or permit our Pharmacists to allow personal beliefs to impede
the legitimate dispensing of legally prescribed medication.”® CVS
requires a pharmacist to inform his or her employer of any objection
to filling a prescription before a refusal arises, so that the pharmacy
can ensure that customers’ needs are met “without delay.”®” Note,

however, that actual enforcement of chains’ policies varies from loca-
tion to location.

Other pharmacy chains have policies that permit refusals and lack
patient protections. One example is Wal-Mart, which allows its phar-
macists to refuse to fill prescriptions for moral, religious or personal
reasons and refer customers to another store,® except where in its
view such refusals are explicitly prohibited by state law. Target has a
similar policy, which does not guarantee that all prescriptions for birth
control, including emergency contraception, will be filled in the store,
without discrimination or delay.

There are campaigns around the nation to use positive publicity to
recognize and reward stores with policies that protect their custom-
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ers, and urge those with harmful or confusing policies to ensure
customers get the service they deserve.®

There are many advantages for pharmacies that choose to adopt
positive policies to deal with refusals based on personal beliefs.

For example, policies that accommodate refusing pharmacists can
ensure the type of “seamless” patient interaction supported by the
American Pharmacists Association. Such an accommodation clearly
puts the emphasis on patient care while delineating allowable actions
by the pharmacy and the pharmacist. To adequately protect patients,
any policy allowing for a refusal must require the pharmacist to
inform the employer in advance of the refusal, so that the employer
can implement a protocol to ensure that the patient's needs are

met. Such protocols should assure that no patient will be faced with
a refusal, and no pharmacy will be surprised by a pharmacist that
abandons patients. In addition to protecting patients, this type of
protocol also protects a pharmacy that disciplines a pharmacist for
refusing to dispense, since the pharmacy, while willing to accom-
modate the pharmacist, also has made clear the penalty for failing to
inform the employer about his or her intent to refuse.

Alternatively, a pharmacy may decide to implement a policy that
prohibits refusals for moral, religious, or personal grounds altogether.
Such a policy can be justified based on a pharmacy’s analysis of its
small staff size, its customers’ needs, the demographics of the com-
munity, or its desire to protect its business reputation. Under Title VII
employment discrimination law,”" if sued by a pharmacist claiming the
right to refuse, the pharmacy would have to show that any accommo-
dation of a refusal for non-medical reasons would have presented an
undue hardship. Depending on the surrounding circumstances, any
of the aforementioned reasons could result in such a hardship and
present a valid defense for the pharmacy.

B. Pharmacy Policies on Stocking

In addition to a policy on filling and transferring prescriptions, it

is possible for a chain or an individual pharmacy to have a policy
prohibiting stocking emergency contraception. It is important to make
a distinction, however, between pharmacies that could be out of
stock of a particular drug at one time, which is routine in the practice
of pharmacy, and a pharmacy- or corporate-wide ban on stocking a
particular drug.

Depending on the circumstances, a ban on stocking EC could be a
violation of pharmacy law or regulations in the states where the ban
is in effect. Such bans could be challenged in a few different ways.
In the case of a system-wide ban, the policy could be challenged as

the unlicensed practice of pharmacy. Every state has a provision

in its laws or regulations defining the practice of pharmacy for that
state. Because many of those provisions require the pharmacist-
in-charge or the individual pharmacy to make decisions on drug
procurement and selection for its pharmacy,® a corporate-wide
policy that forbids stocking a certain drug essentially usurps the
decisionmaking power given to the individual pharmacist or phar-
macy. Additionally, stocking bans could violate provisions in state
pharmacy laws that require pharmacies to meet “community needs”
or maintain an adequate stock of drugs.* Stocking bans also could
violate sex discrimination prohibitions in those states that have them,
based on arguments laid out above.** Finally, in those states that
permit pharmacists to dispense emergency contraception directly to
individuals without requiring them to first visit a doctor for a prescrip-
tion,* a stocking ban would prohibit those pharmacists who want to
participate in the program from doing so.

The “community needs” argument was successful in challenging
Wal-Mart's well publicized corporation-wide ban on stocking emer-
gency contraception.® Wal-Mart repeatedly asserted that its refusal
to stock emergency contraception was a “business decision” and
not motivated by any political pressure or bias.”” In 2006, advocates
challenged the corporate ban. In Massachusetts, local advocates
filed a lawsuit and complaints with the pharmacy board on behalf of
three women who were denied emergency contraception at Wal-
Mart, alleging a violation of Massachusetts's community needs provi-
sion.® The Massachusetts Board of Pharmacy responded quickly,
finding that the Wal-Mart policy violated this provision and that “Wal-
Mart Pharmacies are required to stock and dispense EC.”*® Other
states and advocates quickly began to apply pressure to Wal-Mart'®
and in March 2006 Wal-Mart reversed its corporate ban.'" This case
demonstrates that the combination of creative legal theories and
strategic advocacy can change policies harmful to women.

New York City took a different approach to the problem of pharmacy
refusals to stock EC. In 2003, it passed a local law requiring phar-
macies to post a sign notifying customers if they do not carry EC.'%
While a positive step that could help women to identify EC-friendly
pharmacies and preserve their privacy by avoiding the need to ask
aloud and in public for the drug, the law has not been sufficiently
enforced,'®and its effectiveness as an approach is undetermined.
Nevertheless, an ordinance similar to the New York City law was
adopted by the Madison, Wisconsin Common Council in November
2006. It requires pharmacies that either do not stock EC or are tem-
porarily out of stock of EC to post signs informing customers of that
fact and of the nearest pharmacy that has EC."*

V. CASES BROUGHT BY PHARMACISTS CLAIMING A RIGHT TO REFUSE

As more customers become aware of the pharmacist refusal issue,
and more pharmacists feel empowered to refuse, there likely will be
an increase in court activity on the matter. State and local gov-
ernments may, like lllinois, enact laws and policies to ensure that
customers have access to their lawfully prescribed medications.
Individual pharmacists or chains also may adopt policies limiting the

right to refuse, as a way to comply with these laws, or in an effort to
respond to the needs of consumers.

Pharmacists can be expected to respond to these acts by challeng-
ing the validity of these laws, regulations, and policies. Additionally,
pharmacists also may sue when they are fired for violating these
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laws, regulations, and policies. The following section examines
claims brought by pharmacists in an effort to establish their right to
refuse. Additionally, this section also outlines other types of claims
that pharmacists might make, and provides an analysis of those pos-
sible claims.

A. Free Exercise Clause of the First
Amendment

Several pharmacists have challenged the Illinois pharmacy regulation
(see Section I.A. above) as a violation of “religious liberty” under the
Free Exercise Clause of the First Amendment.'® The pharmacists
allege that the regulation “was enacted with the express purpose of
suppressing the religious practice of persons such as plaintiffs . . .
[and] contains numerous exemptions for conduct based on secular
and non-religious motivations."'%

Despite the pharmacists’ assertions, it is important to note that the
Illinois regulation applies to pharmacies, not to individual pharma-
cists. The rule requires pharmacies that sell contraceptives to fill
prescriptions for birth control without delay, if in stock. When a
contraceptive is not in stock, the pharmacy must—as the customer
directs—provide an alternative, order the drug, transfer it to another
pharmacy, or return the prescription to the customer.'””

A decision in this case is pending, but based on other court deci-
sions involving similar challenges, the regulation should be upheld
as constitutional. Courts have found that while individuals (including
certain corporations) do have a right to religious expression, individu-
als are not exempt from following a law that is “neutral” and “gener-
ally applicable.”'® If a law has an incidental burden on a religious
practice, the court will examine both the intent and effect of the law in
determining its constitutionality.'® A law is neutral if the law does not
target religious conduct."® Alaw is generally applicable if compli-
ance burdens every person or entity subject to the law—regardless
of religious affiliation.™

Two cases in which a religious entity challenged state laws requiring
insurance coverage for contraceptives provide some guidance about
how a court might evaluate the lllinois pharmacy regulation. The
California Supreme Court found that even though the contraceptive
coverage law violated the religious principles of a particular religious
employer, the law applied “neutrally and generally” to every employer
regardless of religious affiliation and was passed not to limit the
employers’ practice of religion, but to remedy discrimination in
employment benefits.'? A New York appellate court held that its state
contraceptive coverage law was constitutional on similar grounds.'

Here too, the Illinois pharmacy rule is both neutral and generally
applicable. Itis neutral because no particular religious belief is
singled out. Additionally, as lllinois points out in response to the
challenge to the rule, the purposes of the rule reflect neutrality; it is
concerned with the public welfare, not suppression of religion."* The
rule is generally applicable because it applies to pharmacies that do
not stock a particular contraceptive regardless of their stated reason
for failing to stock that contraceptive."® A pharmacy that does not

stock a particular contraceptive because of a lack of profit is subject
to the regulation in the exact same manner as a pharmacy that does
not stock contraception based on a religious objection. The law is
therefore both neutral and generally applicable to all pharmacies."®

If a court finds that a law is not neutral and generally applicable, then
the law is constitutional only if it meets a “compelling governmental
interest” and is “narrowly tailored to advance that interest.”""” As held
in the California contraceptive coverage case, reducing unintended
pregnancies and eliminating sex discrimination are clearly compelling
governmental interests furthered by ensuring access to contracep-
tion."® The New York court concluded that the state’s interest in
gender equity and health care outweighed the religious entity’s free
exercise of religion claim."®

Likewise, the lllinois regulation was enacted in response to reports of
pharmacists’ refusals to dispense legally prescribed medication, and
to address the “threat to the public interest, safety or welfare” caused
by refusals.™ Furthermore, because the law permits pharmacies to
comply in a variety of ways, and allows for employee accommoda-
tions that satisfy Title VII, described below, the law is narrowly drawn
to meet this governmental interest. Therefore, there is every indica-
tion that laws like the one in lllinois are legal, and that other states
are able to pass similar laws to protect access to contraceptives.

B. Title VII of the Civil Rights Act of 1964

The federal law that governs employment discrimination, Title VII,
prohibits discrimination on the basis of religious beliefs.'?' An
employee cannot be fired, not hired, or otherwise disadvantaged
based on workplace practices related to his or her religion. As indi-
cated below, while refusing to dispense certain contraceptives can be
a “religious practice,” this does not mean, however, that pharmacists
have the right to refuse to dispense lawful prescriptions based on
their own religious beliefs.

The law holds that an employer must accommodate an employee’s
religious practice, so long as the practice does not impose an “undue
hardship” on the employer’s ability to run the business. Courts have
found that an employee’s religious practice that burdens patients,
customers or coworkers presents an “undue hardship” under Title VII
that the employer does not have to accommodate.' One reported
case illustrates the limitations of the employer’s duty to accommo-
date a refusal to dispense lawfully prescribed medications.

In Noesen v. Medical Staffing Network, a pharmacist sued a place-
ment agency and Wal-Mart under Title VII, claiming that the defen-
dants failed to accommodate his religious refusal to dispense any
form of contraception.™® Noesen and the supervising pharmacist
agreed to an arrangement specifying that Noesen would notify
other staff when a customer presented a contraceptive prescription.
When Noesen refused to comply and instead ignored the customers
presenting birth control prescriptions, he was fired. The court found
that Noesen was offered a reasonable accommodation and failed to
comply with that accommodation. The court rejected the claim that
Noesen was fired based on his religion, concluding instead that his
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termination was due to his disruptive behavior and abandonment of
customers.

While the court found that this arrangement was reasonable in this
particular case, an arrangement such as this might present an undue
hardship to a smaller pharmacy with fewer pharmacists on duty.
Under Title VII, if an employer can show that an employee cannot be
accommodated without an undue hardship, then the employer has
no duty to accommodate the employee, and may fire or refuse to hire
the employee.

There is additional case law indicating that pharmacists who interfere
with their employers’ ability to meet patients’ needs will not fare well
with juries. In one case, Eckerd Pharmacy refused to hire a phar-
macist, Hillel Hellinger, who claimed that his religion prohibited him
from selling condoms. Eckerd made no attempt to accommodate
Hellinger. Ajury had to decide whether or not such an accommoda-
tion was necessary or could have been made without an undue hard-
ship on Eckerd." Ultimately, a jury found that Eckerd did not have a
duty to accommodate Hellinger’s refusal to sell condoms.'?

The same pharmacists who are challenging the lllinois regulation
under the federal constitution are also challenging it under Title VII.
They have filed a federal lawsuit™® and also filed an EEOC com-
plaint alleging a Title VIl violation by their employer, Walgreens.'?
The pharmacists claim that they were fired for refusing to sign a
statement agreeing to comply with the Illinois regulation, and that
Walgreens made no attempt to accommodate their refusal to dis-
pense EC, as required by Title VII.'"® There are many unknown facts
at this time, such as the wording of the statement as well as the cir-
cumstances that caused Walgreens to believe that accommodating
the pharmacists would present an undue hardship. Lawyers for the
pharmacists have indicated that the EEOC complaint is the precursor
to filing a federal lawsuit against Walgreens.?®

C. Protection for Employees under State
Abortion Refusal Laws

Some pharmacists attempt to equate contraception with abortion,
and assert protection under refusal laws that permit medical profes-
sionals to refuse to provide abortions. As discussed above, there
are valid reasons why these laws should not apply to pharmacists.'®
Courts have not addressed whether state refusal laws for abor-

CONCLUSION

There has been a recent increase of both media reports of refusals
and federal and state responses to the issue. As a result, this area
of law and policy is in constant flux. Nonetheless, there are many
laws, regulations, policies, and principles that support a woman’s
right to receive contraception in the pharmacy or from the

tion can offer protection for pharmacists unwilling to fill birth control
prescriptions. This claim was made in a case filed by Karen Brauer,
a pharmacist working at an Ohio Kmart, who was fired for refusing
to dispense a certain type of contraceptive pill, called Micronor.™"
Brauer filed a lawsuit against Kmart for wrongful termination. She
claimed that state law allowing health care professionals to refuse
to participate in abortions also protected her refusal to dispense
medication that she believed caused abortions. The court refused
to dismiss the case, finding that what mattered for the purposes of
Brauer’s claim of protection under the refusal law was her subjective
belief that the particular medication caused what she believed to be
an abortion.

Also, because Brauer was fired for refusing to sign a pledge to
dispense all legally prescribed drugs, the court stated,”[t]he proposed
agreement conceivably encompasses drugs which may currently be
available or which may become available in the future, that could be
prescribed and ingested with the intent to produce an abortion.”**?
The court did not determine that there was any validity to Brauer’s
belief or merit to her claims; rather, the court only found that it could
not conclude that the refusal law did not apply in this case. The suit
has since been dismissed on administrative grounds.™? Because
the medical and scientific facts clearly indicate that contraceptives do
not cause abortion, even if the lawsuit is revived, the cause of action
brought under the state’s refusal clause should ultimately be decided
in favor of Kmart.

At least one other court, however, has refused to accept the claim
that contraceptives are abortifacients under state refusal laws.'*
This is to be expected, since it is well established in the medical
literature that all forms of contraception, including the morning-

after pill™* and the contraceptive at issue in the Brauer case,' are
not abortifacients because they have no impact on an established
pregnancy. While Brauer's claim hinged on her belief that certain
contraceptive medications are tantamount to abortion due to their
interference with a fertilized egg, even if certain contraceptives work
after an egg has been fertilized, these medicines and devices are still
commonly understood to be contraceptives and not abortifacients.'>
Recent research has called into serious doubt the scientific evidence
that Plan B works post-fertilization.™® Only the abortion pill, also
known as RU-486 or mifepristone, which terminates an established
pregnancy, can be included under state laws allowing individuals to
refuse to participate in abortion. ™

pharmacist. Furthermore, the pharmacy profession overwhelm-
ingly supports measures that protect patients’ access to medication
generally, including contraceptives. It should do no less—because
women's health and sometimes even their lives are on the line.
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Menges v. Blagojevich, Motion to Dismiss, Civil Action No. 05-cv-3307, at 3 (C.D. lll. Mar. 31, 2006) (on file with the National Women’s Law Center).
Id.

Adistrict court in lllinois has allowed the pharmacists’ case to go to trial, saying that there is an issue of fact as to whether the rule is religiously neutral and generally applicable. Menges v.
Blagojevich, No. 05-3307, 2006 WL 2579719 (C.D. lll. Sept. 6, 2006).

Church of Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 (1993).
See Catholic Charities of Sacramento, Inc., 85 P.3d at 92-94.

Catholic Charities of the Diocese of Albany, 808 N.Y.S.2d at 457-58. The Free Exercise clause in New York’s constitution provides even greater protection to religious entities than the Free
Exercise Clause of the federal Constitution, yet the court held that the state’s interest in fostering equality between the sexes and providing women with better health care was compelling
enough to overcome the state free exercise of religion rights. Catholic Charities of the Diocese of Albany v. Serio, 2006 WL 2970515, 2006 N.Y. Slip Op. 07517 (N.Y. Oct. 19, 2006).

Menges v. Blagojevich, Motion to Dismiss, at 3.
Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq.

See, e.g., Anderson v. U.S.F. Logistics, 274 F.3d 470 (7th Cir. 2001) (holding that employer’s ban against employee using the phrase “Have a Blessed Day” with a certain customer but not
all was a reasonable accommodation); Chalmers v. Tulon Co. of Richmond,101 F.3d 1012 (4th Cir. 1996) (employee claimed that religious belief compelled her to write letters to co-workers
questioning their behaviors; in dicta, court noted need of company to protect itself from other employees’ claims of religious harassment ); Grant v. Fairview Hosp., 2004 WL 326694 (D. Minn.
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The pharmacists assert in federal court that the lllinois rule is preempted by Title VII. The district court in lllinois has allowed the pharmacists’ case to go to trial, saying that the pharmacists
state a claim to go forward. Menges v. Blagojevich, No. 05-3307, 2006 WL 2579719 (C.D. lll. Sept. 6, 2006).

Todd C. Frankel, Pharmacists Allege Religious Bias in Pill Dispute, St. Louis Post DispatcH, Dec. 8, 2005, at C9.

The pharmacists also assert protection under the lllinois Right of Conscience Act (... Comp. Stat. 70/1), despite the fact that legislative history indicates a purposeful exclusion of pharmacists.
Frankel, supra note 127.

See supra Introduction section.

Karen Brauer v. Kmart Corp., No. C-1-99-618, slip op. (S.D. Ohio Jan. 23, 2001) (Brauer also alleged violations of Title VII, public policy, and breach of her employment agreement; these claims
were dismissed on procedural grounds.).

Id. at 14. RU-486, the medication that causes an abortion, is available only from a doctor; pharmacists are not permitted to dispense this drug. See supra note 5 and accompanying text.
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17, 2006).

Brownfield v. Daniel Freeman Marina Hosp., 256 Cal. Rptr. 240 (Cal. Ct. App. 1989) (concluding that “[a]bortion, as it is commonly understood, does not include the 1UD, the ‘morning-after’ pill,
or, for example, birth control pills,” despite the possible post-fertilization effects of these drugs and devices) quoting Margaret S. v. Edwards, 488 F. Supp. 181 at 191 (E.D. La. 1980).

Frank Davidoff & James Trussell, Plan B and The Politics of Doubt, 296 JAMA 1775 (2006) (concluding that “the ability of Plan B to interfere with implantation remains speculative, since virtually
no evidence supports that mechanism and some evidence contradicts it.").

See Letter from Kathryn M. Rowe, Assistant Attorney General, Office of Counsel to the General Assembly, The Attorney General of Maryland, to The Honorable Andrew P. Harris (Jan. 23, 2003)
(finding that only Mifepristone clearly falls under the state’s abortion-related conscience protection) (on file with the National Women's Law Center).
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