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EXPANDING THE POSSIBILITIES
Denying Coverage of Contraceptives Harms Women

One of the Affordable Care Act’s key protections is the guarantee that all new insurance plans will
cover preventive services, including counseling, screenings, and interventions that have received
either “A” or “B” recommendations from the United States Preventive Services Task Force.1 The
Women’s Health Amendment, enacted because Congress recognized that these recommendations left
some important gaps in preventive care for women,2 required the Department of Health and Human
Services (HHS) to identify additional preventive health services for women that should be covered
and provided to patients with no co-pay. The Institute of Medicine (I0OM) reviewed the available
evidence and recommended additional women’s preventive health services that should be included in
the required coverage of preventive health services without cost- sharing.

The IOM released its findings on July 19, 2011, recommending coverage and no cost-sharing for a
range of important women’s preventive health services including screening for cervical cancer;
critical health services for pregnant women, including breastfeeding support; screening for intimate
partner violence; and all FDA-approved forms of contraception.s HHS adopted the IOM’s
recommendations on August 1, 2011. Unfortunately, HHS has included in its Interim Final Rules
(IFR) a provision that would allow certain religious employers to exclude contraceptive services
from their employees’ health plans. Rather than giving all women true contraceptive access, the
exemption arbitrarily precludes certain women from receiving needed preventive care. Women who
work for employers who invoke an exemption will not receive the intended benefits, and will be
required to pay for what the IOM and HHS itself have determined should be available with no co-

pay.
No-Cost Sharing Contraceptive Coverage Provides Tremendous Benefits for Women

e Contraception is Critical Preventive Health Care for Women. Contraceptive use is nearly
universal among women of reproductive age in the United States.4 Planned pregnancies—
which for most women require contraception—improve women’s health and their ability to
have healthy pregnancies. The ability to determine the timing of a pregnancy can prevent a
range of pregnancy complications that can endanger a woman’s health, including gestational
diabetes, high blood pressure, and placental problems, among others.s Contraception is
critical to helping women achieve healthy pregnancies. Women who wait for some time after
delivery before conceiving their next child lower their risk of adverse perinatal outcomes,
including low birth weight, preterm birth, and small-for-size gestational age.s Guaranteeing
access to contraception therefore benefits the health of women and their families.

e Cost Plays a Major Role in Women’s Ability to Use Contraceptives. Contraception costs
burden women’s access to birth control. Evidence suggests that even moderate co-payments
can cause individuals to forgo needed preventive care, particularly those with low and
moderate incomes. For example, a survey by Planned Parenthood found that one in three
women reported struggling with the cost of prescription birth control at some point.7 Another
survey, conducted by the Guttmacher Institute in 2009, found that because of the economic
recession, 23% of women reported having difficulty paying for birth control and 24% put off
a gynecology or birth control visit because of cost.s Costs can also lead women to use
contraception inconsistently or incorrectly; for example, 18% of women report inconsistent
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use as a means of saving money. Removing these barriers to access is critical for improving
women’s health.

HHS’s Decision to Guarantee No Cost-Sharing Coverage of Contraception is a
Milestone for Women. Removing these cost-related barriers is a tremendous benefit for
women and their families and underscores the real and tangible impact the new health care
law will have on women’s lives.

Nothing In the Women’s Health Amendment Requires Any Person to Use
Contraception. The requirement is merely that contraceptive services be covered in
insurance plans at no cost-sharing, such that individuals may choose whether or not to access
those services. Senator Barbara Mikulski, the author of the Women’s Health Amendment, put
it well when explaining the purpose of the provision on the Senate floor: “[W]e do not
mandate that you have the service; we mandate that you have access to the service. The
decision as to whether you should get it will be a private one, unique to you.”

Requiring Employers—Including Religious Employers—to Cover Contraceptives Does Not
Break Any New Legal Ground

States Have Long Guaranteed Contraceptive Coverage. Twenty eight states have laws
and policies that guarantee health insurance coverage of prescription contraceptives in
insurance policies that cover other prescription drugs and devices.s The first of these laws
was enacted in 1998; the most recent in 2010. Eight states have no religious exemption.

Federal Civil Rights Law Already Requires Religious Employers to Cover
Contraceptives. Title VII of the Civil Rights Act of 1964 requires employers with fifteen or
more employees to provide coverage of contraception if the employee health insurance plan
covers other preventive drugs and services. In December 2000, the EEOC issued a
Commission Ruling stating that it is sex discrimination for employer-sponsored health
insurance plans to provide coverage of other prescription drugs and preventive services but
fail to provide coverage of contraceptives. This guidance has remained in place throughout
the Bush Administration to this day. Title VII contains no provision allowing employers,
religious or otherwise, to discriminate against their employees in pay or benefits.

Many Religiously-Affiliated Employers Already Provide Contraceptive Coverage. The
National Women’s Law Center has identified a number of religiously-affiliated employers
that cover contraception in the health insurance policies they offer to their employees.

An Exemption that Allows Religious Employers to Refuse to Comply with the
Contraceptive Coverage Guarantee Has No Basis Under the Law

The Affordable Care Act Does Not Allow for Any Exemptions that Discriminate
Against Women. Section 1557(a) of the Affordable Care Act prohibits sex discrimination in
any health program or activity, any part of which is receiving Federal financial assistance. As
described above, it has been determined that it is sex discrimination to exclude coverage of
contraception for women when the employee health insurance plan covers other preventive
drugs and services.1o It is unacceptable—as a matter of law and policy—for an agency to
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create an exception to longstanding civil rights principles that allow religious employers not
to comply with the law.

e The Constitution Does Not Require A Religious Exemption. The Supreme Court has held
that neutral, generally applicable laws do not violate the Free Exercise Clause of the First
Amendment, even if they were to burden the exercise of religion.11 The coverage of
contraception is a neutral regulation that applies to all employers; it does not single out any
religious entity or practice. Accordingly, guaranteeing contraception coverage does not
violate the First Amendment.

For more information on contraceptive coverage visit
http://www.nwlc.org/contraceptive-coverage
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