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The Birth Control Coverage Cases: For-Profit Businesses Are Suing to Deny
Women Insurance Coverage of Birth Control

F A C T  S H E E T

The birth control coverage requirement says that 
all new health insurance plans must cover all FDA-
approved methods of birth control, sterilization, and 
related education and counseling at no cost-sharing.2  
Yet some bosses are using their own religious opposi-
tion to birth control to take this benefit away from the 
women who work for them. So far, over 40 for-profit 
businesses have challenged the birth control coverage 
requirement in federal court.3  They are making claims 
under the federal Religious Freedom Restoration Act 
(RFRA) and the Free Exercise Clause of the First Amend-
ment.4  In each case, bosses are trying to impose their 
religious beliefs on women and their families, denying 
women the right to make personal health care decisions 
for themselves.

On November 26, the Supreme Court is expected to 
take up one or more of the following three cases:

Autocam v. Sebelius.  Autocam includes Autocam 
Automotive, which manufactures parts for the trans-
portation industry and Autocam Medical, which makes 
parts for the medical industry such as surgical implants 
and instruments, and medical device components. A 
unanimous Sixth Circuit Court of Appeals rejected both 
the for-profit corporations’ and its owners’ challenges 
to the birth control coverage requirement.5  The court 
concluded that a for-profit corporation cannot exercise 
religion and that because the birth control coverage 
requirement is on the company, not its owners, the 
company’s owners could not bring a challenge to the 
requirement. 

Conestoga Wood Specialties v. Sebelius.  Conestoga 
Wood Specialties is a manufacturer of wood cabinet 
and specialty products. A divided Third Circuit Court of 
Appeals rejected both the for-profit corporation’s and 
its owners’ challenges to the birth control coverage re-
quirement.6  The court held, as the Sixth Circuit did, that 
a for-profit corporation cannot exercise religious belief 
within the meaning of RFRA or the First Amendment. 
The court also concluded that because the requirement 
applies to the company, not the bosses, it does not 
implicate the bosses’ religious exercise. 

Hobby Lobby v. Sebelius.  Hobby Lobby Stores is a 
national arts and crafts store chain with over 13,000 
employees. In an en banc decision by a divided Tenth 
Circuit Court of Appeals, the court ruled in favor of 
Hobby Lobby, finding that the for-profit company can 
exercise religious beliefs under RFRA.7  Applying the 
RFRA standard, the court concluded that the birth 
control coverage requirement substantially burdened 
the company’s religious exercise and that it was neither 
justified by compelling state interests in women’s health 
and equality nor was it the least restrictive means of 
advancing those interests.

A for-profit corporation is not a “person” ca-
pable of religious exercise. And, the birth con-
trol coverage requirement applies to the com-
pany, not the individuals who own it.

•	� A for-profit corporation cannot exercise religion on its 

In the 2013-2014 term, the Supreme Court is expected to take up one or more cases challenging the Af-
fordable Care Act’s (ACA) guarantee that women receive health insurance coverage of birth control with-
out cost-sharing. This has been a tremendous step forward for women’s health, and so far, over 27 million 

women have benefited from it.1                 
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own. As the Third Circuit Court of Appeals explained, 
a for-profit company is a “for profit ‘artificial being, 
invisible, intangible, and existing only in contempla-
tion of law’ . . . created to make money” that cannot 
“exercise such an inherently ‘human’ right.”8  

•	� The law distinguishes between a corporation and its 
owners. Individuals decide to incorporate their busi-
ness to take advantage of certain protections and to 
shield themselves from personal liability for actions of 
their company. Bosses cannot pick and choose when 
the corporate form acts as a shield and when it does 
not. 

•	� The birth control coverage requirement says that the 
insurance plan of the company must include birth 
control coverage in employee health plans—the re-
quirement is not imposed on the individuals who own 
the company.

The birth control coverage requirement does 
not amount to a “substantial burden” on the 
religious exercise of the for-profit company 
or the individuals who own it.

•	� A boss’s religious exercise is not burdened, let alone 
“substantially” burdened by an employee’s personal 
decision to use birth control.  

•	� Bosses are not required to use birth control or to 
encourage their employees to use it.   

•	� The birth control coverage requirement simply means 
that a company’s health plan must include coverage 
for birth control ( just like any other preventive ser-
vice) – whether a woman decides to use that cover-
age is up to her, not her boss. 

•	� A boss should not have the right to determine how 
workers can use their health insurance any more than 
he or she could claim to tell workers how to spend 
their paychecks.

Including birth control in employee health 
plans at no cost-sharing furthers compelling 
government interests in advancing women’s 
health and women’s equality.

Birth control coverage without cost-sharing pro-
motes women’s health.

•	� Birth control is highly effective at reducing unin-
tended pregnancy – which can have severe nega-
tive health consequences for women and children.9  
Women also frequently use birth control to treat 
medical conditions unrelated to pregnancy preven-
tion.  

•	� The high cost of birth control – including cost-sharing 
requirements – has meant that many women forgo 
consistent use of birth control and has affected 
whether women use the most effective form of birth 
control that fits their circumstances.10   

Birth control coverage without cost-sharing closes 
gender gaps in health care.

•	� Before the health care law, women paid substantially 
more for access to basic health care than men, due 
in part to the high costs of contraception.11  This was 
exacerbated by women’s lower incomes and the fact 
that women, particularly women of color, are more 
likely to be poor than men.12  Excluding coverage for 
birth control in employee health insurance makes it 
harder – or completely removes – women’s ability to 
receive this critical care.  

Birth control coverage without cost-sharing furthers 
women’s equality.

•	� A woman’s ability to control whether and when she 
will become pregnant significantly improves her so-
cial, educational, and economic opportunities.13

Limited exemptions from the birth control 
coverage benefit do not undermine the gov-
ernment’s compelling interests in women’s 
health and women’s equality.

•	� The Supreme Court has rejected the argument that 
having limited exemptions to laws like the birth 
control coverage requirement means that the govern-
ment lacks a compelling interest.14  

•	� Grandfathered health plans are only temporarily 
exempt from some ACA rules, including the birth 
control coverage benefit. Once an individual or group 
health plan loses its grandfathered status by making 
routine changes – such as to benefits, cost-sharing or 
employer-contribution terms – it must comply with 
the birth control coverage requirement. Over time, 
virtually all health plans will lose their grandfathered 
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status. 

•	� Employers with fewer than 50 employees are exempt 
from providing any health insurance to their employ-
ees. However, if a small business provides insurance 
to their employees, it must provide coverage that 
includes birth control.

The birth control coverage rule is the “least 
restrictive means” of advancing the govern-
ment’s interests in women’s health and wom-
en’s equality.

•	� The purpose of the birth control coverage require-
ment was to include birth control within the frame-
work of the existing health insurance system, so that 
it could be seamlessly and efficiently incorporated as 
part of preventive health care.  

•	� Alternatives to the birth control coverage requirement 
presented by the for-profit companies challenging it 
are infeasible and less effective than including birth 
control in existing health insurance. These so-called 
alternatives suggest that birth control be covered 
through a publicly-funded program or by providing 
tax credits to birth control manufacturers or women 
who decide to use birth control. Each requires that 
birth control be carved out of employee health insur-
ance and provided separately. As recognized by a 
judge on the Seventh Circuit Court of Appeals, “[c]
arving out from the standard insurance coverage . 
. . a type of healthcare that a panel of experts have 
determined to be vital to the health needs of women, 
and saying it must be provided for separately, rein-
forces the very disparities that motivated [the require-
ment].”15

The birth control coverage requirement is 
constitutional under the First Amendment.

•	� The Supreme Court has held that neutral, generally 
applicable laws do not violate the Free Exercise Clause 
of the First Amendment, even if they happen to bur-
den the exercise of religion.16  

•	� The birth control requirement does not target a par-
ticular religion or religious practice.  Its objective was 
to advance women’s access to recommended preven-
tive services, which serves important public health 
goals, and to remedy the disparity between men’s and 

women’s health care costs, furthering gender equality. 

•	� The limited exemption to the birth control coverage 
requirement for churches and other houses of wor-
ship does not undermine the requirement’s neutrality 
or general applicability. Rather, it further demon-
strates that the requirement does not target religion.17

A decision allowing bosses to use their reli-
gious beliefs to deny their employees birth 
control coverage may not stop there. It could 
give bosses the ability to impose their reli-
gious beliefs on their employees for other 
reasons, denying employees access to impor-
tant health care services and the protections 
of civil rights laws.

•	� The health care law requires coverage of other 
preventive services and essential benefits. Allowing 
a boss to refuse to provide birth control could open 
the door to religious objections to other health care 
services. For example, a boss could raise religious 
objections to immunizations, HIV screening, counsel-
ing for sexually transmitted infections, maternity care 
or, to any medical care, denying employees access to 
critical health services.  

•	� It could also give bosses the ability to use their 
religion to deny employees important rights and 
protections guaranteed by other laws. In the past, for 
example, religion has been used to discriminate on 
the basis of race.18  A decision in favor of the for-profit 
companies could allow a boss to cite religious objec-
tions to get out of complying with minimum wage or 
equal pay laws.19  It could allow a boss to fire a preg-
nant employee because of a religious objection to sex 
outside of marriage. A boss could also assert religious 
objections to same-sex couples’ relationships and 
refuse to hire someone based on their sexual orienta-
tion.  

For-profit corporations are using religion to challenge 
the birth control coverage requirement in court. But 
true religious freedom gives everyone the right to make 
personal decisions, including whether and when to use 
prescription birth control based on their own beliefs 
and what is best for the health and the well-being of 
their families.
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