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PROPOSED RULES
SMALL BUSI NESS ADM NI STRATI ON
13 CFR Parts 121, 125, 127, and 134
RI N 3245- AF40
Wonen- Omed Snal | Business Federal Contract Assistance Procedures
Thur sday, Decenber 27, 2007

AGENCY: U.S. Small Business Adm ni strati on.
*73285 ACTI ON: Proposed rule.

SUMVARY: The U.S. Small Business Admi nistration (SBA) proposes to anend its

regul ati ons governing snmall business contracting procedures. This proposed rule
woul d add a new part that would inplenent procedures to increase procurenent
opportunities for *73286 W ren- Omed Snal | Busi ness Concerns, as authorized under
the Small Business Act. It would al so nmake the rel evant conform ng amendnents to
SBA's current procurenment regul ations.

DATES: Comments must be received on or before February 25, 2008.

ADDRESSES: You may submit comments, identified by 3245- AF40, by any of the
fol |l owi ng et hods:

 Federal eRul enaking Portal: http://ww.reglations.gov. Follow the instructions
for submitting conments.

e Mail, Hand Delivery/Courier: Robert C. Taylor, Ofice of Contract Assistance,
Ofice of Governnent Contracting, U S. Small Business Adm nistration, 409 3rd
Street, SW, Wshington, DC 20416.

Al comrents will be posted on http://ww.reglations.gov. If you wish to submt
confidential business information (CBl) as defined in the User Notice at
http://ww. reglations. gov, please subnmt the conments to Robert C. Tayl or and

hi ghlight the information that you consider to be CBI and explain why you believe
this information should be held confidential. SBA will nake a final determnation
as to whether the coments will be published or not.

FOR FURTHER | NFORVATI ON CONTACT: Robert C. Taylor, Ofice of Contract Assistance,
O fice of Governnent Contracting, WOSBProposedRegul ati on@ba. gov.

SUPPLEMENTARY | NFORVATI ON:
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| . Background

Worren- owned busi nesses have been regarded as the fastest growi ng segnent of the
busi ness community in the United States. Although between 1997 and 2002 the growth
rate in the number of women-owned small busi nesses (WSBs) was al nost tw ce that of
all firns, WOSBs have not generally received a conmensurate increase in their share
of Federal contracting dollars.

Several congressional and executive efforts over the years to increase Federa
contracting with WOSBs have not enhanced the WOSB share of Federal contracting
dollars as much as anticipated. For exanple, in 1979, when Executive Order 12138
charged Federal agencies with responsibility for providing procurement assistance
to wormen- owned busi nesses, WOSBs received only 0.2 percent of all Federa
procurenents. Mire than 9 years |l ater, the percentage of WOSB Federal procuremnents
had grown to only one percent. Simlarly, in 1988, the Wnen's Busi ness Oaership
Act, Public Law 100-588 (Cct. 25, 1988), was enacted to assist wonen in starting,
managi ng and growi ng small busi nesses. This program has been successful in
assi sting thousands of wonen in obtaining business financing and in business
formati on, but has enjoyed | ess success in the Federal procurenent arena.

Section 7106 of the Federal Acquisition Streamining Act (FASA), Public Law 103-
355 (Cct. 13, 1994), anmended the Small Business Act (the Act) by establishing a
target that would result in greater opportunities for wonen to conpete for Federa
contracts. FASA, anong ot her things, established a government-w de goal for
participation by WOSBs in procurenent contracts of not |ess than 5 percent of the
total value of all prine contract and subcontract awards for each fiscal year. FASA
al so directed that WOSBs, |ike other small businesses and snall di sadvant aged
busi nesses (SDBs), have the maxi mum practicabl e opportunity to becone
subcontractors for Federal contracts exceedi ng $100,000, and it mandated that WOSBs
be included in subcontracting plans required under Section 8(d) of the Act, 15
U.S.C. 637(d).

Federal Procurenent Data System (FPDS) data indicates that since fiscal year (FY)
1996, Federal agencies have not met the separate 5 percent governnent-w de WOSB
goal for prine contracts and subcontracts. However, the share of Federal prinme
contracting dollars to WOSBs has increased over the years. For exanple, in FY 2000,
WOSBs received 2.3 percent of the approximtely $200 billion in Federal prine
contract awards. The share of WOSB prine contract awards increased to 2.49 percent
in FY 2001, and again to 2.90, 2.98, and 3.03 percent in FYs 2002, 2003 and 2004,
respectively. In FY 2005, WOSB prine contract awards increased to 3.18 percent and
in FY 2006, increased again to 3.41 percent of prime contract awards. Nonethel ess,
the total percent of WOSB prinme contract awards stills falls short of the statutory
goal of 5 percent.

The Governnent Accountability Ofice (GAO published a report in February 2001

di scussing the trends and obstacles in Federal contracting with WOSBs since FY
1996. See Trends and Chal l enges in Contracting Wth Wnen-Owmed Snal |l Busi nesses,
GAO- 01-346. In that report, GAO noted that contracting officials conplain that one
of the primary obstacles in achieving the statutory five percent WOSB goal was the
absence of a "targeted governnent programfor contracting with WOSBs."
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Section 811 of the Small Business Reauthorization Act of 2000, Public Law 106-554,
provi ded such a mechanism Section 811, enacted on Decenber 21, 2000, amended the
Act by adding a new section 8(nm, 15 U S.C. 637(n), authorizing contracting
officers to restrict conpetition to eligible WOSBs for certain Federal contracts in
certain industries. Due to an apparent drafting error in the cross-reference and
the inter-rel ati onshi ps between subparagraphs (2)(C, (3) and (4) of 15 U S.C
637(n), subparagraph (2)(C) literally appears to authorize set-asides for Federa
contracts only in industries in which WOSBs are determned to be substantially
underrepresented. However, if the statute were construed by SBA not to authorize
set-asides in industries in which WOSBs were underrepresented, the provision in the
statute requiring SBA to conduct a study to determine industries in which WOSBs are
underrepresented, as well as the section's waiver provision, would arguably be
rendered inoperative or contradictory. Accordingly, SBA has drafted the proposed
rule to account for this apparent drafting error based on its best understandi ng of
the neaning and intent of section 8(m read as a whole and has interpreted the
statute to authorize set asides for industries in which WOSBs are determ ned to be
underrepresented or substantially underrepresented in Federal procurenment. In the
absence of corrective legislation clarifying the confusing cross-references anong
t hese provisions, however, some degree of uncertainty will remain with respect to
t he question of whether section 8(m effectively authorizes appropriate set-asides
in industries where WOSBs are merely underrepresented rather than substantially
underr epresent ed.

The new section 8(m of the Act explicitly limts the contracting officer's
authority to restrict conpetition to contracts not exceeding $3 mllion ($5 mllion
for manufacturing). Furthernore, to be eligible as a WOSB under section 8(n) of the
Act, the firmmust be a "snall business concern owned and controlled by wonmen" as
defined in section 3(n) of the Act, 15 U.S.C. 632(n). Section 8(n) also requires
t hat such concerns be at |east 51 percent owned by one or nore wormen who are
econom cal | y di sadvant aged, except with respect to procurenments in industries in
whi ch SBA has determ ned that WOSBs are substantially underrepresented in Federa
contracting and has wai ved the econonical |y di sadvant aged requirenent.

Mor eover, section 8(m) of the Act requires SBA to establish standards for
determining the eligibility of a concern as a WOSB or econoni cal | y di sadvant aged
WOSB (EDWOSB). It also *73287 charges SBA with responsibility for verifying a
concern's eligibility and provides the penalties for a concern's msrepresentation
of its status as an EDWOSB or WOSB.

Lastly, section 8(n) requires SBA to conduct a study to identify the industries in
whi ch WOSBs are underrepresented and substantially underrepresented in Federa
procurenent and requires the head of any departnent or agency to provide SBA with
any information that SBA deens necessary to conduct the study. SBA initially
conpl eted the | egislatively nandated study in Septenber 2001. However, in March
2005, the National Acadeny of Science (NAS) issued an independent eval uation
determ ning that SBA' s original study was "fatally flawed." In response to the
NAS' s findings, SBA issued a solicitation in Qctober 2005 seeking a contractor to
performa revised study in accordance with the NAS report. In February 2006, SBA
awarded a contract to the Kauffnman-RAND Institute for Entrepreneurship Public
Policy (RAND) to conplete a revised study of the availability and utilization of
WOSBs in prime contracts. The RAND report was published in April 2007 and is
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available to the public at http:// ww. RAND. or g/ pubs/technical --reports/ TR442

On June 15, 2006, the SBA published in the Federal Register, 71 FR 34550, a
proposed rule, with request for comments, to anend its regul ations in accordance
with &8 8(n) of the Small Business Act. Based on SBA s evaluation of the public and
i nter-agency comrents received, discussions with the Department of Justice (DQJ)
and the Ofice of Federal Procurenent Policy (OFPP), and further exam nation of
Section 8(m, it has been deternmi ned that the June 15, 2006, proposed rule requires
significant changes that warrant further public coment and consideration. In
addi tion, rather than propose a separate rul emaki ng, SBA believes it would be
expeditious to include in this proposed rule inplementation of the RAND st udy
results which identified the industries in which WXSBs are underrepresented and
substantially underrepresented in Federal procurenent.

VWhet her SBA went forward with a final rule on WOSB status and procedures and

si mul t aneously proposed a rule to inplement the RAND Study results or combined the
two rules into one conprehensive rule, any potential set-asides under the
procedures could not be made until the RAND report rul e had been finalized.
Therefore, SBA' s action of combining the RAND report rule with this re-proposed
June 15, 2006 rule not only obviates the need for a separate rul emaki ng but
significantly, will not delay the inplenmentation of the WOSB procedures.

1. RAND Report Results

The RAND report outlined several approaches to identify underrepresentation of
WOSBs in Federal procurenent, each of which yields a different result. SBA has
prelimnarily adopted the approach set forth bel ow

RAND s report identifies 28 different approaches to determ ne underrepresentation
and substantial underrepresentation. Twenty of these approaches conpare FY 2006
Central Contractor Registration (CCR) registration data to FY 2005 Federa
Procurenent Data System Next Generation (FPDS/ NG procurenent data, while eight (8)
conpare the 2002 Survey of Business Omers (SBO) fromthe five-year Econom c Census
to FYs 2002/ 2003 FPDS/ NG procurenent dat a.

SBA el ininated the eight approaches based on a conparison of the 2002 SBO data to
FYs 2002/ 2003 FPDS/ NG procurenent data for the followi ng reasons: (1) The SBO does
not distingui sh between WOSBs and wonen-owned busi nesses (large and snmall), while
t he procedures authorized by Congress are specifically targeted towards WOSBs (only
smal | businesses); (2) since the SBOis generally not available for two years after
the survey is conpleted, the SBOis never current; and lastly (3) the SBO cannot
fine-tune the industry groupi ngs beyond the two-digit NAICS |evel.

In its 2005 report exam ning SBA's 2001 net hodol ogy, the NAS criticized SBA s use
of the two-digit Major Goup Standard Industrial Cassification (SIC) industry
classification as inadequate. The two-digit Major Goup SIC designation corresponds
to the current three-digit Subsector NAICS designation. Thus, while the NAS
criticized SBA's use of two-digit SIC information, the SBO two-digit NAICS data is
even | ess precise than the two-digit SIC data. Both the CCR and FPDS-NG, on the
ot her hand, provide the capability to use four-digit NAICS classifications. For
this reason, SBA also elimnated 16 approaches based on CCR conparisons to FPDS/ NG
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2005 procurenent data which used two and three-digit NAICS codes.

As a result, four approaches were |left as possibly viable, all based on 2004 CCR
and 2005 procurenent data and four-digit NAICS codes. Two of the four approaches
were based on the dollar value of contracts awarded and the other two were based on
t he nunber of contracts awarded. SBA elim nated the two approaches based on the
nunber of the contracts awarded. When di scussi ng whether to use dollars or numbers
as the neasure of underrepresentation, it was necessary to evaluate the benefits
and limtations of either choice. After careful analysis, it was decided to adopt
an approach consistent with Congressional neasures, which use dollars. Congress
appropriates Federal funding in dollars, the Federal budget is divided in dollars,
al | Federal government contracts are awarded in dollars, and the accounting and
audi ti ng processes focus on how these dollars are spent. Dollar amounts can easily
be conpared across agencies, prograns and NAI CS codes. Tracking dollar anmounts al so
avoi ds problens that arise fromthe contracting nuances of the individual agencies.
Contract actions do not allow for an accurate accounting of the financial benefits
and busi ness devel opnent that occur when small busi nesses receive a Federa
contract.

Final ly and perhaps nost inportantly, Congress, through the Small Business Act,
has given direction only in dollars. Section 15(g)(1) is the section in the Act
that provides direction on counting small business goals. Al of those goals are
ai mred at achieving a dollar anmount (total value) relative to all dollars expended
in Federal procurenent. In particular, the goal for small business concerns owned
and controlled by wonen states that: "The Government-w de goal for participation by
smal I busi ness concerns owned and controll ed by wonen shall be established at not
| ess than 5 percent of the total value of all prine contract and subcontract awards
for each fiscal year." Congress authorized the contracting assistance procedures in
Section 8(nm) as a result of the Federal Governnent's persistent deficiencies in
achieving this goal. Thus, the disparity neasure based on contract dollars is
consistent with the five percent goal, which is also based on contract dollars.

Accordingly, two approaches remmi ned available for SBA to use to determne
underrepresentati on. Of these two approaches, one was based on a full sanple, and
the other was based on a trimred sanple (elimnating the top and bottom 0.5 percent
of the data). RAND stated in its report that it found little benefit to trinmng
the sanple and that it puts nore weight on the full-sanple results (Chapter 4,
Results, page 22). Accordingly, SBA elimnated the tri med-sanple results.

The four industries identified using the adopted approach fromthe RAND *73288
report (NAICS codes 9281--National Security and International Affairs, 3328--
Coating, Engraving, Heat Treating, and Allied Activities, 3371-- Household and
Institutional Furniture and Kitchen Cabi net Manufacturing, and 4412--Q her Nbtor
Vehicl e Deal ers) are those industries in which WOSBs are underrepresented or
substantially underrepresented in governnent-w de Federal procurenment. The RAND
report does not, however, expressly find discrimnation in the identified
i ndustries. The equal protection requirenments of the Fifth Amendment prohibit
Federal agencies fromdiscrimnating on the basis of sex in awarding contracts
unl ess the preference furthers inportant governnental objectives and the neans
enpl oyed are substantially related to the achi evenent of those objectives. See
United States v. Virginia, 518 U S. 515, 533 (1996). This standard, which requires
an "exceedingly persuasive justification," id., is commonly referred to as
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"intermediate scrutiny." In applying this standard, Federal courts have generally
required that the government establish probative evidence of discrimnation in the
rel evant industry in order to justify sex-based contracting preferences. See, e.g.,
Engi neering Contractors Ass'n of South Florida v. Metropolitan Dade County, 122
F.3d 895, 910 (11th Cir. 1998). Based on these precedents, the Departnent of
Justice has advi sed SBA that before a contracting officer may restrict conpetition
to WOSBs under section 8(n), the concerned agency nust determi ne through
appropriate analysis (including analysis of its own procurenent history) that the
set-aside will be consistent with the foregoing constitutional standards. In
particular, to ensure uniformty, SBA proposes that the agency nust determ ne

whet her the set-aside is substantially related to remedying sex discrimnation in
that industry.

I11. Summary of Regul ations

To i npl emrent the new section 8(m of the Act, this proposed rule would establish
procedures that will assist WOSBs in procuring contracting opportunities with the
Federal Governnent. Although these procedures woul d be considered part of SBA' s
government contracting prograns set forth under part 125 of title 13 of the Code of
Federal Regul ations (CFR), for ease of reference, the proposed WOSB procedures
woul d be contained in a new part 127 of title 13. As proposed, the regul ations
provide the general definitions and clarifications of the procedures and
eligibility requirements under subparts A and B of this rule. The regul ati ons al so
provide the certification procedures and the process for appealing WOSB st at us
protest deternminations to SBA's Ofice of Hearings and Appeals (COHA). These
proposed regul ati ons al so provide the specific eligibility requirements for
qualification as an EDWOSB or WOSB and state the requirenment for each agency to
conduct the appropriate analysis (including analysis of its own procurenent
history) to ensure that the set-aside will be consistent with constitutiona
st andar ds.

This rule would also nodi fy the process for reserving contract opportunities in

i ndustries in which SBA and agenci es deternine that WOSBs are substantially
underrepresented in Federal procurement. To provide procuring activities greater
flexibility in structuring their procurenents to achieve WOSB Federal contracting
goals, this rule would grant contracting officers the discretion to waive the
requi renent for conpetition by EDWOSBs in those industries in which WOSBs are
determ ned to be substantially underrepresented. The rule al so provides conformn ng
amendnment s necessary to integrate these proposed procedures into SBA' s size and
government contracting regul ati ons.

SBA invites comment on all aspects of this proposed rule.

I V. Section-hby-Section Analysis

The following is a section-by-section analysis of the proposed rule.
A. Conform ng Arendnments to Parts 121 and 125

The authority citation for 13 CFR part 121 would be revised to include 15 U.S. C
637(n), since part 121 woul d be anended to include references to the WOSB
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Procurenent Qpportunity Procedures (Procedures) Section 121.401 woul d be anended to
add the procedures governing wonmen-owned contracting requirenments to the |ist of
gover nirent procurenent progranms subject to size determinations. This woul d subject
EDWOSBs and WOSBs to size protests and determ nations under part 121 of title 13.

Section 121.1001 woul d be anmended by addi ng a new paragraph (a)(9) to describe who
may initiate a size protest in connection with a particular requirenent set-aside
for wonen-owned small business concerns. That section would provide that any
concern that submits an offer for a specific requirenment set-aside under the
authority of 8§ 8(m of the Act, the contracting officer, SBA Governnent Contracting
Area Director and the Director for Government Contracting or designee, may protest
the size of another offeror for the particular requirenent.

Section 121.1008 woul d be anmended by adding a sentence that requires the SBA
Government Contracting Area Director, or designee, to notify SBA's Director, Ofice
of CGovernnent Contracting, of receipt of a size protest involving a concern that is
designated in the Central Contractor Registration (CCR) as a certified EDWOSB or
WOSB.

Section 125.6 woul d be anmended to provide that EDWOSBs and WOSBs awar ded a set -
asi de contract using these procedures nust satisfy certain requirenents if they
intend to subcontract. These subcontracting limtations are the same limtations
that are currently in place for an 8(a) contract or an unrestricted procurenent
where a concern has clained a small disadvantaged price eval uation preference.

B. Addition of a New Part 127

A new part 127 would be added to title 13 of the CFR to inpl enent the procedures
that are required under the statute. Subpart A provides background infornmation
concerning contracting opportunities for wonen-owned snall business concerns.
Specifically, 8§ 127.100 and 127. 101 describe the purpose, |egal basis and
assi stance available to eligible WOSBs. Section 127.102 defines the relevant terns
used in part 127. Many of those definitions are identical to or derived fromthe
definitions provided in parts 121 and 124 of this title, governing SBA' s size, 8(a)
Busi ness Devel opnent (BD) and SDB prograrns.

The proposed rul e al so uses several newy defined terns which SBA devel oped for
ease of reference to various statutory requirenents. For exanple, the proposed rule
uses the term "econom cally di sadvant aged WOSB" or "EDWOSB" to refer to the Act's
requi renment that certain WOSBs be not |ess than 51 percent owned and controlled by
one or nore wonen who are U.S. citizens and econom cal ly di sadvantaged. This rule
al so defines what constitutes "underrepresented" and "substantially
underrepresented." SBA has defined the terns "underrepresentati on" and "substanti al
underrepresentation” in this proposed rule to be a disparity ratio representing
either the WOSB share of Federal prinme contract dollars divided by the WOSB share
of total business receipts. If the disparity ratio falls between 0.5 and 0. 8,
underrepresentation is found. If the disparity ratio falls between 0.0 and 0.5,
*73289 substantial underrepresentation is found.

These disparity ratios were found to be reasonable by the NAS in its 2005 report
anal yzing the prelimnary study conducted by SBA in 2001. See The Nationa
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Academ es Press, Analyzing Infornmation on Wren-Owmed Snal | Business in Federa
Contracting (2005), available at http://ww.nasonline.com SBA adopted the

t hreshol d value of 0.8 based in part on the Equal Enploynent Opportunity

Conmi ssion's use of that threshold as a rule of thunb for defining
underrepresentation in enforcing antidiscrimnation enploynment |aws. The threshold
val ue of 0.8 also has the advantage, conpared with a higher value, of reducing
classification errors due to sanpling variability or other sources of errors within
t he underlying procurenent data. SBA adopted the threshold value of 0.5 largely
because it is sufficiently below 0.8 and sufficiently higher than zero to

di stingui sh substantial fromless than substantial underrepresentation

Subpart B describes the eligibility requirenents for qualification as an EDWOSB or
WOSB. Because these qualifications entail simlar ownership, control and economc
di sadvantage criteria as used in the 8(a) BD and SDB prograns, this proposed rule
simlarly requires that the concern be at |east 51 percent unconditionally owned
and controlled by one or nore wormen who are United States citizens. For reasons of
consi stency, the econom c di sadvantage requirenent in § 127.203 al so has the sane
$750, 000 threshold for personal net worth as does the 8(a) BD program and the SDB
program for purposes of determning a programparticipant's continuing eligibility.
In order to qualify as an EDWOSB, the concern nust also prove that it is
economi cal | y di sadvantaged. One notable exception is with respect to the
application of community property |laws. The Act explicitly provides that ownership
shal |l be determ ned without regard to any comunity property laws. As a result, §
127. 201 precludes the application of community property |laws in WOSB ownership
det ermi nati ons.

Subpart C of the proposed rule sets forth the self-certification requirenents for
concerns that submt offers on procurenents set aside. Section 8(m(2)(F)(i) of the
Act authorizes certification by "a Federal agency, a State governnent, or a
nati onal certifying entity" approved by SBA Consistent with that provision,
subpart C of this proposed rule establishes the procedures for obtaining EDAMOSB or
WOSB certification from SBA

Specifically, proposed § 127.300 provides that at the tine a concern subnits an
of fer on a specific contract reserved for conpetition under these procedures, it
nmust be registered in the CCR and have a current self-certification posted on the
Online Representations and Certifications Application (ORCA) indicating that it
qualifies as an EDWOSB or WOSB. That section would further detail the specific
representati ons concerns must include as part of their self-certification,
including that: (1) The firmis a small business concern under the size standard
assigned to the particular procurenent; (2) it is at |east 51 percent owned and
controll ed by one or nore wonen who are United States citizens or it is at least 51
percent owned and controlled by one or nore wormen who are United States citizens
and are economically di sadvantaged; and (3) neither SBA nor an SBA-approved
certifier has determined that the concern does not currently qualify as an EDWSB
or WOSB. Because ORCA is generally the accepted representati ons process that
concerns currently followto self-certify other forns of small business status in
Federal procurenents, using that systemfor the WOSB self-certification process
would minimze interference with the procurement process and the burden on
contracting officers.

Sections 127.301 through 127.303 provide the specific procedures for obtaining
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EDWOSB and WOSB certification. SBA believes that the self-certification process set
forth inthis rule is consistent with the statutory framework of Section 8(m and
with prevailing Suprene Court precedent. It also would mnimnze del ays and

di sruption to the contracting process by utilizing the existing system of
representations and certifications in Federal procurenent and by not requiring
contracting officers to review vol um nous docunents supporting a concern's self-
certification.

Proposed § 127.301 describes the circunstances under which a contracting officer
may accept a concern's self-certification for the particular procurenent for which
the self-certification is made. That section would provide that when a contracting
of ficer receives an EDWOSB or WOSB status protest from another offeror, or when the
contracting officer has information that calls into question the eligibility of a
concern, the contracting officer nust refer the matter to SBA for verification of
the concern's eligibility pursuant to the WOSB status protest procedures under
Subpart F.

To minimze interference with the procurement process, this rule would al so
recogni ze a concern's certification as an EDAOSB or WOSB by an entity approved by
SBA. In particular, 88 127.300 and 127.302 woul d provide that a concern may use a
certification by another entity as evidence of its status as a qualified EDWOSB or
WOSB in support of its representations in ORCAif the concern: (1) Has a current,
valid SBA certification as an 8(a) BD or SDB wonen-owned concern in good standing
under those prograns; (2) has a current valid certification as a worman- owned
busi ness under DOT's DBE program or (3) has a current valid certification by an
entity designated as an SBA-approved certifier on SBA's Wb site | ocated at
http://ww. sba. gov/ GC. Sections 127.303 and 127.304 explain how entities are
sel ected and identified as approved certifiers and how concerns may obtain
certifications fromsuch entities. Because all certifying entities nay not use the
same eligibility criteria applicable to EDWMSBs and WOSBs as provi ded under Subpart
B of this rule, SBA does not intend to automatically accept third-party
certifications for purposes of contracting with WOSBs. Rat her, once SBA has
determ ned that a certifier uses the sanme criteria and follows appropriate
procedures and standards, SBA may designate that entity as an approved certifier
The Agency will maintain a list of all approved certifiers on its Wb site.

Section 127. 305 woul d explain the extent to which concerns that are determ ned not
to qualify as an EDWOSB or WOSB may subnmit a self-certification under § 127.300(b).
Specifically, under § 127.305, a concern that SBA or an SBA-approved certifier
determines is not a qualified EDAMOSB or WOSB woul d be prohibited fromself-
certifying unl ess SBA subsequently determ nes that the concern qualifies as an
EDWOSB or WOSB pursuant to the exanmi nation procedures under 8§ 127.405. Those
procedures specifically allow concerns determ ned to be an ineligible EDNMSB or
WOSB to request that SBA conduct an examination to deternmine their eligibility at
any time the concern believes in good faith that it satisfies all of the
eligibility requirenents.

Toget her, 88 127.300 through 127.305 describe the streamined representations
concerns nust provide to contracting officers to certify eligibility and authorize
contracting officers to refer questionable self-certifications to SBA for
verification of eligibility pursuant to the protest procedures. Robust protest
procedures coupled with the provisions for appropriate exam nations to nonitor
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*73290 the eligibility of firms that self-certify their status under Subpart D,
wWill mnimze the potential for fraud and abuse. These procedures will al so assist
in ensuring that only eligible WOSBs receive the benefits consistent with
prevailing Supreme Court precedent.

Proposed 88 127.400 through 127. 405 under subpart D di scuss the exam nation
process for determining the continuing eligibility of a firmthat is designated on
CCR as a certified EDAMOSB or WOSB. Those sections explain when and how SBA wil |
conduct the exami nation and the decertification procedures SBA will follow when it
is unable to verify that a concern qualifies as an EDWOSB or WOSB

Proposed § 127.401 al so explains the distinctions between the exam nation process
and the EDWOSB and WOSB protest mechani sm provi ded under the proposed subpart F.
The proposed 8 127.401 makes clear that the exam nation process is intended to
verify the continuing EDAMOSB or WOSB eligibility of a concern generally, while an
EDWOSB or WOSB status protest is designed to determ ne the EDWOSB or WOSB
eligibility of a concern for a specific procurenent. The separate WOSB or EDWOSB
exam nation procedures will assist in maintaining the integrity of the
certification process by subjecting certified concerns to exam nations of their
EDWOSB and WOSB eligibility certifications. Consequently, examinations will serve
to suppl enent the protest mechani smby nonitoring the continuing eligibility of
firms that clai m EDANOSB and WOSB st at us.

Mor eover, 8 127.401(a) further provides that if SBA is conducting an exam nation
of a concern that has subnmitted an offer on a pendi ng EDWOSB or WOSB requirenent
and SBA has credible informati on that the concern may not qualify as an EDWOSB or
WOSB, SBA may file a protest under § 127.600 to challenge the concern's eligibility
for award for the specific requirement.

The provisions governing the avail abl e Federal contract assistance for WOSBs and
EDWOSBs are set forth in proposed subpart E. Sections 127.500 through 127.502

di scuss the industries in which contracting officers are authorized to restrict
conpetition to EDWOSBs and WOSBs. Section 127.500 expl ains that contracting
officers may only restrict conpetition to EDAMOSBs and WOSBs in industries in which
(1) SBA has determned that WOSBs are either underrepresented or substantially
underrepresented in Federal procurenment and (2) the procuring agency has found,

t hrough appropriate analysis of its own procurenment history, that the set-aside
woul d satisfy the equal protection requirenents of the Due Process C ause of the
Fifth Amendnent of the Constitution. Sections 127.501 and 127.502 indi cate how SBA
will determine, identify and provide public notice of those industries. Those
sections, like section 8(n) of the Act, do not specify how SBA will determ ne
whet her WOSBs are underrepresented or substantially underrepresented in a
particul ar industry. Instead, 8§ 127.501 provides generally that at |east every five
years SBA, or another entity authorized to act on its behalf (e.g., a contractor),
wi Il conduct a study to identify the underrepresented or substantially
underrepresented industries. The study will include an analysis of the extent of

di sparity of WOSBs in Federal contracting. Based upon that analysis, SBA wll
designate by 4-digit NAICS Industry Subsector industries in which WOSBs are
underrepresented or substantially underrepresented.

Under § 127.501(b), where an agency seeks to reserve a requirenment for WOSBs or
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EDWOSBs in one of the industries identified by SBA as being an industry in which
WOSBs are underrepresented or substantially underrepresented governnent-w de, the
agency nust ensure that the set-aside neets the equal protection requirenents of
the Due Process O ause of the Fifth Anendnment to the Constitution. It must conduct
an anal ysis of the agency's past procurenent activities and make a findi ng of

di scrimnation by that agency in that particular industry sufficient to ensure that
the set-aside is substantially related to an inportant governnental objective. As
the agency primarily charged with inplementing this and other set-aside prograns
under section 8 of the Act, SBA proposes this requirement on contracting agencies
to ensure that this programis inplenmented uniformy across the government and in a
manner that ensures it will be constitutional under the current Suprene Court
jurisprudence.

Section 127.502 indicates that SBA will post a |list of the designated industries
on its Internet Wb site. The |list of designated industries also may be obtai ned
fromthe local SBA district office and may be posted on the General Services
Admi ni stration Internet Wb site.

Section 127.503 addresses when a contracting officer is authorized to restrict
conpetition to WOSBs or EDWOSBs. It establishes a sinmlar "rule-of-tw" standard as
used in small business set-asides. This standard requires the contracting officer
to reasonably expect that at |least two eligible conpanies would bid if the contract
is set aside, based on narket research. That section further makes clear that a
contracting officer nmay not restrict conpetition to eligible EDNOSBs or WOSBs if an
8(a) BD Participant is currently perform ng the requirement under the 8(a) BD
Program or SBA has accepted the requirenent for performance under the authority of
the 8(a) BD program unless SBA consented to release the requirenent fromthe 8(a)
BD program Because this limtation on the restriction of conpetition serves to
reconcile the "goal" requirenents of 15 U.S.C. 644(g) with the requirenents of
section 8(m, it is authorized by the Adm nistrator's general authority to "make
such rul es and regul ati ons as he deens necessary to carry out the authority vested
in himby or pursuant to this chapter” and is intended to clarify that the
i mpl enentation of this program does not affect the Adm nistrator's authority or
responsi bilities under the 8(a) BD program 15 U.S.C. 634(hb)(6). SBA does not
intend to inmply through | ack of mention other prograns, such as HUBZone set-asi des
or service-disabled veteran-owned small business set-asides, that contract
requirenents currently being fulfilled through other set-aside progranms nust be
brought into this programor that this program should be give preference over other
set - asi de prograns.

Sections 127.504 and 127.505 describe the additional requirenments a concern nust
satisfy to submit an offer on an EDWOSB or WOSB requirenment. Section 127.504
indicates that in addition to the certification requirenents under subpart C
of ferors on EDWOSB or WOSB requirements must also certify that they are small under
the size standard for the procurement and that they will conply with the
limtations on subcontracting rule set forth in § 125.6 of this title. Section
127.505 expl ains that an EDWOSB or WOSB that is a non-manufacturer, as defined in §
121.406(b), may subnmit an offer for an EDWOSB or WOSB requirenment if it meets the
requi rements of § 121.406(b). Proposed § 127.506 governs what is required of joint
venture rel ationshi ps involving WOSBs when submitting an offer on an EDW)SB or WOSB
contract.
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The proposed Subpart F sets forth the procedures for protesting the status of a
concern as an EDWOSB or WOSB, including the procedures for filing protests, for
rendering protest determ nations and for appealing those determ nations to SBA' s
Ofice of *73291 Hearings and Appeals (OHA). Sections 127.600 through 127.602
describe who is authorized to file and deci de EDWOSB and WOSB status protests and
the perm ssible grounds for filing protests.

Sections 127.603 through 127.606 prescribe format, and applicabl e deadlines for
filing and determ ning EDWOSB and WOSB protests and for appealing SBA' s protest
determ nations. Unlike eligibility exam nations under the proposed subpart D,
protests are tine-sensitive because they are tied to a particular procurenent. As a
result, 88 127.604 and 127.605 prescribe filing and decision deadlines to mnimze
undue interruptions in the underlying procurenent.

The final section of the proposed part 127, subpart G § 127.700, prescribes the
applicabl e penalties that may be inposed on any person or concern that

nm srepresents the status of a concern as an EDWOSB or WOSB for purposes of

recei ving a Federal procurenent.

C. Anendnents to Part 134

SBA is al so proposing to amend Part 134 to include procedures for an EDWOSB or
WOSB to appeal a protest determination under Part 127 of this Chapter.

Specifically, 8§ 134.102 would be anended to give OHA jurisdiction to hear appeals
on WOSB or EDWOSB protests. Further, 8 134.515 would be revised to reflect a change
in when a judge may reconsider an appeal

A new subpart, Subpart G would be added to prescribe the procedures for filing
and processing the appeals before OHA. This subpart will only apply to appeals to
OHA from formal protest determ nations made by the Director, Ofice of Governnent
Contracting (D)GC) in connection with a WOSB or EDWOSB status protest. Procedures
for size determ nation protests and NAICS code designations are governed by Subpart
C of this part.

Proposed 8§ 134.701 outlines the scope of the rules under this subpart. Sections
134.702 and 134. 703 descri be who may appeal a protest determ nation and when that
person nust file an appeal. Under § 134.702, the protested concern, the protestor,
or the contracting officer responsible for the procurenent affected by the protest
determ nation may file an appeal with OHA. Section 134.703 allows for an appea
petition to be made within 10 busi ness days after the appellant receives the
protest deternination

Section 134. 704 describes the effects that the appeal will have on the procurenent
at issue. If OHA determines that a concern is ineligible then the contracting
officer may term nate the contract.

Sections 134.705, 134.706 and 134.707 set out the requirenents for an appea
petition, what the service and filing requirements are and when the D)GC transnmits
the protest file and to whom The standard of reviewis found in § 134.707. The
standard is whether the D)GC s determi nati on was based on clear error of fact or
I aw.
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Under § 134.709 the Judge is able to dismiss an appeal if it is untinely filed or
has al ready been adjudicated by a court of competent jurisdiction over such
matters. Section 134.710 sets out the requirements of who can file a response to an
appeal petition. Sections 134.711-712 di scuss discovery and linitations on new

evi dence. No di scovery is permtted and no new evidence will be allowed to be
admtted. Sections 134.713 and 134.714 set out the timng for the appeal petition
Under Section 134.713 the record will close when the tine to file a response to an

appeal petition expires pursuant to 13 CFR 134.710. Under § 134.714, the Judge nust
i ssue a decision within 15 busi ness days after close of the record.

Section 134.715 allows for the OHA Judge to reconsider an appeal decision within
20 cal endar days after issuance of the witten decision. Any party who has appeared
in the proceedi ng, or SBA, can request reconsideration by filing with the Judge and
serving a petition for reconsideration on all the parties to the appeal within 20
cal endar days after service of the witten decision

Conpliance with Executive Orders 12866, 12988, and 13132, the Paperwork Reduction
Act (44 U.S.C. Ch. 35), and the Regulatory Flexibility Act (5 U S.C. 601-612).

Executive Order 12866

The O fice of Managenment and Budget (OVB) has deternmined that this rule is a
"significant" regul atory action under Executive Order 12866. The Regul atory | npact
Analysis is set forth bel ow

Regul atory | nmpact Anal ysis
1. Necessity of Regul ation

This regulatory action inplements section 8(m of the Act, which was enacted as
part of section 811 of the Small Business Reauthorization Act of 2000, Public Law
106-554. Section 8(m authorizes the creation of the set-aside procurenent
mechani sm described in this regulation. Under this regulation contracting officers
will be allowed to restrict conpetition to EDWOSBs or WOSBs in industries in which
SBA has determi ned that WOSBs are underrepresented and when the procuring agency
has conducted an appropriate analysis of the agency's procurement history and nade
a determination that there is sufficient evidence of relevant discrimnation in
that industry by that agency. This proposed rule will establish the requirenents
and procedures necessary to adm nister these restricted conpetitions.

2. Alternative Approaches to Proposed Rul e

In devel opi ng this proposed rule, SBA considered the costs and benefits of the
alternatives for certification of small business concerns that clai m EDAOSB or WOSB
status, particularly the alternatives provided by section 8(m of the Act.
Specifically, section 8(m(2)(F) provides that in order to qualify as a WOSB or
EDWOSB, a concern nust either be certified by a Federal agency, a State governnent,
or a national certifying entity approved by the Administrator, or, alternatively,
nmust certify to the contracting officer that they are a snmall business concern
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owned and controlled by wonen. In light of this provision, SBA considered
performng the certifications by requiring each concern to submit a fornal
application to SBA for a determ nation of its status. That approach woul d have
entailed the electronic or paper subnission of witten docunentation to support the
concern's claimthat it nmeets the eligibility criteria for being designated a WOSB
or EDWOSB. SBA deci ded against utilizing this certification process as the nethod
to establish WOSB or EDWOSB status prinarily because of the paperwork burden and

ot her costs that approach would i npose on WOSBs.

However, as an additional approach to self-certification, SBAis proposing to
permt contracting activities to accept formal certification gained by WOSBs and
EDWOSBs as a result of their participation in Federal small business prograns. This
may be acconplished by designating as WOSB or EDWOSB-certified all those concerns
that at the tine of procurenent: (1) Wre SBA certified as 8(a) BD or SDB wonen-
owned concerns in good standing; (2) held a current certification as a
di sadvant aged busi ness enterprise (DBE) froma certifying entity of a Department of
Transportation grant recipient; or (3) were certified by an SBA-approved certifier.
SBA has rejected themas primary nethods for WOSB or EDWOSB certification in favor
of a self-certification process. In the event of a protest SBA will recognize these
certifications as evidence of a concern's *73292 representation in ORCA that it is
a qualified EDWOSB or WOSB. The standards for neeting this requirement are
di scussed in nmore detail in the body of this proposed regul ation.

SBA bel i eves that the proposed self-certification process would be the nost
beneficial and cost-effective approach for the small busi ness concerns because they
will not have to submit formal applications to SBA to becone eligible for
restricted conpetition for WOSB and EDWOSB procurenents. As proposed, the self-
certification process is simlar to the one that is used in other existing SBA set-
asi de prograns. For exanple, the SBA prograns for small businesses and service-

di sabl ed veteran-owned smal |l busi nesses permt those concerns to self-represent
their size and soci o-econom c status when bidding on Federal contracts. The set-
asi de program for small busi nesses has worked well for decades. The set-aside
program for service-di sabl ed veteran-owned snmall businesses, while nore recent, is
al so working well. Both of these set-aside prograns are credi ble because they are
supported by robust protest procedures. In other words, when an interested party
such as an unsuccessful offeror believes that the apparent successful bidder or
offeror on a Federal contract is not a small business, or not a service-di sabl ed
vet eran-owned smal | business in the case of a set-aside for service-disabled

vet eran-owned smal | busi nesses, there is a fornmal process by which the interested
party may subnit a protest to SBA. This action halts the procurement until SBA

i nvestigates the allegations and reaches a decision. The subject proposed rule
adopts the sanme approach, whereby interested parties may submit protests to SBA

The self-certification alternative will |everage two existing Federal electronic
dat abases, the Central Contractor Registration (CCR) and the On-line
Representations and Certifications Application (ORCA), to facilitate the self-
certification process. The approach is also consistent with SBA's statutory
responsi bilities under section 8(m of the Act to establish certification standards
and procedures.

3. What Are the Potential Benefits and Costs of This Regulatory Action?
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This rule directs benefits to EDWOSBs and WOSBs at a cost to concerns ineligible
for the program and at sone cost to the taxpayer through restrictions on
conpetition, resulting in increased contract prices and decreased sel ecti on of
products and services and new administrative costs of nmanagi ng a Federa
procurenent set-aside programand the eligibility deternination processes.
CGeneral ly, the cost of transferring a contract from one business to another has
m ni mal cost to society as a whole, but the |oss of efficiency through restrictions
in contracting has broader inpacts that depend highly on the use of this program by
contracting officers and the availability of conpetition anong EDWOSBs and WOSBs.

The nost significant effect of this rule will be the transfer of contract dollars
to EDWOSBs and WOSBs t hrough the contracting officers' ability to restrict
conpetition to EDWOSBs or WOSBs in industries in which SBA has determ ned that
WOSBs are underrepresented and substantially underrepresented and where certain
threshol d determ nati ons are made by an agency. It is difficult to estimte the
total nunmber of potential beneficiaries or losers that will be eligible for Federa
smal | busi ness assistance as a result of this proposed rule. Based on the four
NAI CS codes (9281--National Security and International Affairs, 3328--Coating,
Engravi ng, Heat Treating, and Allied Activities, 3371--Household and Institutiona
Furniture and Kitchen Cabi net Manufacturing, and 4412--CQher Mtor Vehicle Deal ers)
identified in the RAND study, utilizing the Dynam c Small Busi ness Search (DSBS)
engine in CCR, 1209 wonen-owned snall businesses were identified as recipients of
Federal contracts in these 4 NAICS codes. It is expected that the nunber of awards
to EDWOSBs and WOSBs wi Il increase within these NAICS codes, should an agency
restrict competition to only those groups in accordance with the procedures in this
proposed rule. This estimate is based on an anal ysis of EDWOSB and WOSB
participation in Federal contracting and the industry market share identified in
the RAND report. In addition, one purpose of this programis to draw additiona
EDWOSBs and WOSBs i nto Federal procurement through restricted conpetition in the
identified NAICS codes. However, any such econonic incentive to enter Federa
procurenent may represent a cost to the taxpayer and society in the form of higher
contract prices or fewer choices of quality.

Fromthe point of view of Federal procurenent policy, as set by statute, Federa
agenci es may benefit fromthe increased availability of EDWSBs and WOSBs i n order
to neet their statutory goals. However, in the short term restriction of
conpetition raises the cost of contracts and limts the selection of products
avail abl e. As nmore EDWOSBs and WOSBs enter into the Federal arena, conpetition wll
likely increase, lowering the cost of the programand ultimately elimnating
underrepresentation within those industries and the industry's participation in the
program In the long run, even with the elimnation of underrepresentation in al
i ndustries, small business opportunities may be enhanced by the experience gai ned
in Federal contracting through set-asides under this program but taxpayers
ultimately bear the cost of small businesses inexperienced in Federal contracting
| earning through linmted conpetition set-asides.

Further, |arge businesses serving the Federal governnent as prine contractors with
smal | busi ness subcontracting goals may al so benefit froma |arger pool of WOSBs by
enabling themto better achieve their subcontracting goals and at |ower prices. No
estimate of cost savings fromthese contracting decisions can be nmade since data
are not available to directly neasure price or conpetitive trends on Federa
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contracts.

To the extent that additional firms becone active in Government prograns, this may
entail some additional administrative costs to the Federal Governnent associ ated
wi th additional bidders for Federal snall business procurenent prograns, additiona
firms seeki ng SBA guaranteed | endi ng prograns, and additional firnms eligible for
enrollment in SBA's Dynamic Small Busi ness Search data base. Anbng busi nesses in
this group seeking SBA assistance, there will be some additional costs associated
wi th conpliance and verification associated with certification of small business
status and protests of small business status. However, these activities are likely
to generate mniml increnental costs since mechanisns are currently in place to
handl e these adm nistrative requirenments. In addition, SBA attenpted to cal cul ate
the cost to agencies when determining if there has been discrimnation against
WOSBs or EDWOSBs i n the designated industry groups. However, SBA does not have
access to agency presolicitation narket research or any other agency naintained
data that woul d reveal the extent of an agency's efforts to consider or reject out-
of -hand the offers of WOSBs or EDWDOSBs in a post-contract award environment. SBA
can however, state that the Government-w de study conducted by the Rand Corporation
to determ ne industries where WOSBs were underrepresented cost approximately

$250, 000. 00. SBA estimates that simlar studies conducted by agencies in this
regard shoul d not exceed that figure, if they nmust seek outside assistance to nake
their determ nations.

*73293 This regulatory action pronotes the Admi nistration's objectives. One of
SBA's goals in support of the Administration's objectives is to help individua
smal | busi nesses succeed through fair and equitable access to capital and credit,
government contracts, and managerment and technical assistance. |nplenentation of
this proposed rule ensures that the intended beneficiaries have access to snall
busi ness prograns designed to assist them This proposed rule does not interfere
with state, local, and tribal governments in the exercise of their governnent
functions. In a few instances, state and | ocal governnents have voluntarily adopted
SBA's regulations for their prograns to elimnate the need to establish an
adm ni strative nechani smfor devel oping their own size standards.

Executive Order 12988

This action nmeets applicable standards set forth in 88 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice Reform to minimze litigation, elimnate
anbi guity, and reduce burden. The acti on does not have retroactive or preenptive
effect.

Executive Order 13132

This rul e does not have federalisminplications as defined in the Executive Order

It will not have substantial direct effects on the States, on the rel ationship

bet ween the national governnent and the States, or on the distribution of power and
responsi bilities anbng the various |levels of government, as specified in Executive

Order 13132.

In the event of a protest, this proposed rule will allow a WOSB concern to
substantiate its self-certifications by submtting an existing certification from
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an SBA approved State Governnent certifier. In order for SBA to accept a State's
certification, the State nust show that its certification process neets certain
standards, including a showing that its process is based on the sane criteria for
WOSB or EDWOSB eligibility, as set forth in this regulation. However, this proposed
rule will not mandate how the States conduct their certification processes, and as
such the rule will not have a direct effect on the States. Therefore, for the

pur poses of Executive Order 13132, SBA deternines that this proposed rule has no
federalisminplications warranting preparation of a federali smassessnent.

Paper wor k Reduction Act (PRA)

For purposes of the Paperwork Reduction Act, 44 U S.C. chapter 35, SBA has
determ ned that this proposed rule does not inmpose any new reporting or
recordkeepi ng requirenents. The certification process described in Subpart C, 88§
127.300 to 127.305, is not an information collection. In general, certifications
are not subject to the PRA notice and review requirenments unl ess such
certifications are used as a substitute for collecting informati on. The proposed
self-certification process does not require any concern seeking to benefit from
Federal contracting opportunities designated for WOSBs or EDWXSBs to submit or
mai ntain any information. Rather, the concerns will use the existing electronic
contracting system(i.e., ORCA) to confirmthe follow ng statenents, under penalty
of perjury:

(1) The concern is certified as a EDWOSB or WOSB by a certifying entity approved
by SBA and there have been no changes in its circunstances affecting its
eligibility since certification; or

(2) The concern neets each of the applicable individual eligibility requirenments
described in subpart B, including that:

(i) It is a small business concern under the size standard assigned to the
particul ar procurenent;

(ii) It is at least 51 percent owned and controlled by one or nore wonmen who are
United States citizens, or it is at |least 51 percent owned and controlled by one or
nore wonen who are United States citizens and are econonically di sadvant aged; and

(iii) Neither SBA, in connection with an exam nation or protest, nor an SBA-
approved certifier has issued a decision currently in effect finding that it does
not qualify as a EDWOSB or WOSB. The process for the annual recertification is
simlar in nature and as such al so does not require any reporting or recordkeeping.

The only occasion on which concerns would have to submit information to SBA woul d
be in the context of a protest or exam nation, when SBA m ght request that a
particul ar WOSB subnmit docunentation to substantiate its claim This proposed rule
does not require the WOSBs to maintain any specific information for this purpose.
Further, any request for substantiation would not be standardi zed but rather woul d
be specific to a WOSB's particular status, and as such are also not subject to the
PRA. Nonet hel ess, SBA woul d wel cone any comrents on the process as descri bed.

Regul atory Flexibility Act
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SBA has determined that this proposed rule establishing a set-aside nmechani sm for
WOSBs may have a significant econom c inpact on a substantial nunber of snal
entities within the neaning of the Regulatory Flexibility Act (RFA), 5 U S.C. 601

et seq. Accordingly, SBA has prepared an Initial Regulatory Flexibility Analysis
(I RFA) addressing the inpact of this Rule in accordance with section 603, title 5,

of the United States Code. The | RFA exami nes the objectives and | egal basis for the
proposed rul e; the kind and nunmber of snmall entities that may be affected; the

proj ected recordkeepi ng, reporting, and other requirenents; whether there are any
Federal rules that may duplicate, overlap, or conflict with the proposed rule; and
whet her there are any significant alternatives to the proposed rule.

1. What are the Reasons for, and Objectives of, the Proposed Rul e?

SBA is establishing procedures whereby Federal procuring agencies may use
restricted conpetition in industries where WOSBs are underrepresented in Federa
procurenent and when certain other conditions are met. The purpose of the proposed
rule is to create an initial framework and infrastructure for inplenenting these
new procedures, thereby providing a tool for Federal agencies to increase Federa
contracting to WOSBs.

The objective of this proposed rule is to increase the anount of Federal contract
dollars awarded to WOSBs in industries where they are currently underutili zed.
These procedures will assist Federal agencies in achieving the Federal Governnent's
goal of awarding five percent of Federal contract dollars to WOSBs, as provided in
the Federal Acquisition Stream ining Act of 1994. Federal procurenent was just over

$340 billion in FY 2006, the nost recent fiscal year for which procurenent data are
avail able, and only $11.6 billion, or barely nore than 3.4 percent, was awarded to
WOSBs.

2. What is the Legal Basis for the Proposed Rul e?

SBA is proposing this regulation pursuant to section 8(m of the Small Business
Act, 15 U . S.C. 637(nm), which authorizes the creation and inplenmentation of a new
mechani sm for Federal contracting with WOSBs.

3. Wiat is SBA's Description and Estimate of the Nunber of Small Entities to Which
the Rule will Apply?

The RFA directs agencies to provide a description, and where feasible, an estimate
of the nunber of small business concerns that nay be affected by the rule. This
proposed rule will ultinmately establish in the Federal *73294 Acquisition
Regul ati on (FAR) a new procurenment nechanismto benefit WOSBs. Therefore, WOSBs
that conpete for Federal contracts are the specific group of small business
concerns nost directly affected by this rule. The rule may al so affect other snall
busi nesses to the extent that small businesses not owned and controlled by wonen
may be excluded from conpeting for certain Federal contracting opportunities.

A survey of WOSBs in the CCR DSBS on Septenber 19, 2007, identified a total of
1,208 WOSBs in the four industries identified by the RAND Corporation as those in
whi ch WOSBs are underrepresented or substantially underrepresented. The actua
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nunber of WOSBs in these industries may be | ess than 1,208 since sone firns may
have appeared under nore than one industry search, and there is no sinple nmethod of
determ ning how many firnms, if any, appeared nore than once. In addition, many

ot herwi se-qualified EDWOSBs and WOSBs will not find it advantageous to pursue set-
asi des for WOSBs, since the industries in which they do business are not one of the
four industries that RAND has identified in its study that may eventually be
eligible for set-asides. However, the actual nunber may be nore if SBA approves
addi ti onal industries for set-aside procurenents under these procedures.

This proposed rule nmay al so have a substantially adverse inpact on snall

busi nesses other than WOSBs that are excluded from competition for Federa
contracts that are set aside exclusively for WOSBs. Non-WOSB smal | busi nesses in
the four designated industries identified in the Rand Corporation study may | ose
contracting opportunities when contracts are re-conpeted or nmay be excluded from
opportunities fromwhich they woul d have otherw se benefited. This would be
particularly harnful for non-WOSBs in these industries that derive a significant
portion of their business from Federal contracting. The nunber of small busi nesses
t hat woul d be excluded under the proposed determnation of eligible industries or
future such determinations is not known at this time, but it could be a substanti al
nunber. SBA is seeking public comment on the adverse effects of this program on
non- WOSB snal | busi ness concerns through this proposed rule.

Addi tional contracting opportunities identified by Federal agencies as candi dates
to set aside for WOSBs will cone from new contracting requirenents and contracts
currently performed by small and | arge businesses. At this time, SBA cannot
accurately predict how the existing distribution of contracts by business type may
change by this rule. However, SBA does not expect many, if any, contracts awarded
t hrough the 8(a), HUBZone, or SDVOSB Programs ($22.6 billion in FY 2006) to be re-
conpeted as WOSB or EDWOSB set-aside contracts because those prograns al so support
ot her soci oeconomnic goals that agencies strive to achieve through their contracting
activities.

4. \What are the Projected Reporting, Recordkeeping, Paperwork Reduction Act and
O her Conpliance Requirenments?

WOSBs are not required to be certified as such in order to contract with the
Federal Government. This will still be true if the proposed rule is adopted.
However, for a WOSB to be eligible for Federal contracts restricted to WOSBs or
EDWOSBs, it will have to self-certify its status as a WOSB. Thi s requirenent
ensures that participation in certain contracting opportunities is restricted to
qual i fied WOSBs according to the terns of section 8(n) of the Act and the criteria
in this proposed rule. Simlar eligibility requirements apply to WOSBs desiring to
participate in SBA's 8(a) or SDB prograns or the Departnent of Transportation's
Di sadvant aged Busi ness Enterprise program Further, SBA proposes to accept for
WOSB-restricted contracts, those WOSBs currently certified for those prograns.

However, some WOSBs may choose to participate in procurenments restricted for
conpetition to WOSBs or EDWOSBs and may decide to pursue formal certification under
one of the prograns referred to in the previous paragraph to: (1) Cbtain the
addi ti onal benefits afforded to them by those Federal programs; and (2) to use that
formal certification as an assurance that they are qualified for participation in
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procurenents restricted to WOSBs and EDWOSBs.

This formal certification requirement will have associated costs, i.e., |abor
costs, for participating WOSBs. At a mininum potential participants nust conplete
specific fornms and provi de adequate docunentation of their qualifications.
Docurents may i nclude what a business would normally have on hand, e.g., ownership
records, tax records, etc. Firms applying for certification will have to locate
copy and submit supporting docunments. SBA estinmates that the cost to conplete these
activities based on simlar requirenments for other SBA prograns, wll be
approxi mately $150.00 per hour. After the tax and other business papers for
docunent ati on are assenbl ed, conpleting the process application is estimated to
t ake about 2.5 hours. An estimated 2,000 firnms per year are expected to apply using
this process and thus, the total cost is estimated to be $750,000 per year. The
paperwor k burden on the WOSB applying for certification is estimated from SBA' s
experience with SDB and 8(a) applications that require sinilar docunentation to
support the claimof econom c di sadvantage and 51 percent ownership and control of
the firm

As noted earlier in this rule, WOSBs and EDWOSBs wi || not be required to submt
any information to SBA to participate in restricted conpetition, or to maintain any
additional information as a result of this rule. Therefore, SBA does not anticipate
any reporting or recordkeeping burden directly associated with this proposed rule.
Any costs associated with the concerns use of CCR or ORCA to conplete their self-
certifications would be de mnins

5. What Rel evant Federal Rules May Duplicate, Overlap, or Conflict Wth This Rul e?

SBA has not identified any relevant Federal rules currently in effect that
duplicate or conflict with this rule. The restricted-conpetition feature of the
set-aside nechanismfor WOSBs will be an addition to the existing preference
prograns that agencies currently admnister, such as snall business set-asides,
HUBZone set - asi des, service-disabl ed veteran-owned snall business set-asides, and
contracts reserved for the 8(a) Business Devel opment program For any particul ar
contract, a contracting officer may have a range of set-aside options fromwhich to
sel ect. Because any contract awarded to a WOSB will al so count towards an agency's
smal | busi ness goal, these procedures may |lead a contracting officer to select this
programin |ieu of another

Therefore, although there may be sone overlap, the addition of the set-aside
mechani sm f or wonmen- owned smal | busi ness shoul d conpl enent rather than conflict
with the goals of existing set-aside prograns.

6. What Significant Alternatives D d SBA Consider That Acconplish the Stated
oj ectives and M nimze Any Significant Economic Inmpact on Snall Entities?

The Regulatory Flexibility Act (RFA) requires agencies to identify alternatives to
the rule in an effort to minimze any significant econom c inpact of the rule on
small entities. SBA has determined that the rule may have a significant econonic
i mpact on a substantial nunber of small entities.

*73295 This rule will inplenent the set-aside mechanismfor WOSBs, as established
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by 8 8(m of the Act. Al of the provisions of this rule reflect requirenents under
that statute. The legislation does provide SBA with alternative approaches,

however, for the certification of WOSBs. Specifically, a WOSB nmay be certified by a
Federal agency, a State government, or a national certifying entity approved by the
Adm nistrator; or, alternatively, a WOSB may self-certify to the contracting
officer that it is a small business concern owned and controll ed by wonmen, al ong
wi t h adequat e docunentation in accordance with standards established by the

Admi ni stration. As discussed earlier, SBAwll allow EDMSBs and WOSBs to sel f-
certify their status in the existing CCR and ORCA dat abases. An alternative
approach woul d have been to require EDWOSBs and WOSBs to apply to SBA or sone ot her
entity for formal certification. For the reasons discussed earlier, SBA has rul ed
out this approach as unnecessary and too costly. SBA believes that eligibility

exam nati ons and protest procedures incorporated into the proposed rule will
mnimze the |ikelihood of fraud and m srepresentati on of WOSB and EDWOSB st at us.

In addition, SBA attenpted to calculate the cost to agencies when determning if
t here has been di scrimnation agai nst WOSBs or EDWOSBs in the designated industry
groups. However, SBA does not have access to agency presolicitation market research
or any other agency naintai ned data that woul d reveal the extent of an agency's
efforts to consider or reject out-of-hand the offers of WOSBs or EDWOSBs in a post-
contract award environment. SBA can, however, state the Governnent-w de study
conducted by the Rand Corporation to determine industries where WOSBs were
underrepresented cost approxi mately $250, 000. 00. SBA estimates that simlar studies
conducted by agencies in this regard should not exceed that figure, if they nust
seek outside assistance to make their determ nations.

SBA estinmates that inplenmentation of this regulation will require no additional
proposal costs for WOSBs, as conpared to submitting proposals under any other snall
busi ness set-aside program Mreover, WOSBs currently represent their status for
pur poses of data collection that is needed to inplement 15 U . S.C. 644(Q);
therefore, the self-certification process of this proposed rule inmposes no
addi ti onal requirement on WOSBs.

Li st of Subjects
13 CFR Part 121

CGovernment procurement, Governnent property, G ant prograns--business, |ndividuals
with disabilities, Loan prograns--business, Snall businesses.

13 CFR Part 125

CGovernment contracts, Governnent procurenment, Reporting and recordkeepi ng
requi renents, Small businesses, Technical assistance.

13 CFR Part 127

CGovernment procurenment, Reporting and recordkeepi ng requirenents, Snall
busi nesses.
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13 CFR Part 134

Admi ni strative practice and procedure, dainms, Equal access to justice, Lawers,
Organi zation and functions, Rules of practice for appeals, appeals of size

det erm nati ons, appeals of NAICS code designations, appeals under the 8(a) Program
appeal s from servi ce-di sabl ed veteran-owned small busi ness concerns protests.

Accordingly, for the reasons stated in the preanble, SBA anends 13 CFR parts 121,
125, 127 and 134 as fol |l ows:

PART 121--SMALL BUSI NESS SI ZE REGULATI ONS
1. The authority citation for 13 CFR part 121 is revised to read as foll ows:

Authority: 15 U S.C. 632, 634(b)(6), 636(b), 637, 644, and 662(5); and Public Law
105- 135, sec. 401 et seq., 111 Stat. 2592.

13 CFR § 121.401

§ 121.401 [ Anended]

13 CFR § 121.401

2. Amend § 121.401 by adding the phrase "the Wnen-Owmed Smal | Busi ness (WOSB)
Federal Contract Assistance Procedures," after the phrase "SBA' s HUBZone Progrant.

13 CFR § 121.1001

3. Anend § 121.1001 by addi ng a new paragraph (a)(9) to read as foll ows:

13 CFR § 121.1001

§ 121.1001 Who may initiate a size protest or request a formal size deternmi nation?
(a) * * *

(9) For SBA's WOSB Federal Contracting Assistance Procedures, the follow ng
entities may protest:

(i) Any concern that submits an offer for a specific requirenent set aside for
WOSBs or WOSBs owned by one or nore women who are economi cal ly di sadvant aged
( EDWOSB) ;

(ii) The contracting officer;
(iii) The SBA Governnment Contracting Area Director; and

(iv) The Director for Governnent Contracting, or designee.
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* *x * % %

13 CFR § 121.1008

4. Amend § 121.1008(a) by adding a new sentence after the second sentence to read
as foll ows:

13 CFR § 121.1008

§ 121.1008 What happens after SBA receives a size protest or a request for a fornal
size deternination?

(a) * * * If the protest pertains to a requirement set aside for WOSBs or EDWOSBs,
the Area Director will also notify SBA's Director for Government Contracting of the
protest. * * *

PART 125- - GOVERNMVENT CONTRACTI NG PROGRANS
5. The authority citation for 13 CFR part 125 continues to read as foll ows:

Authority: 15 U.S.C. 632(p), (q), 634 (b)(6), 637, 644, and 657f.

13 CFR § 125.6

6. Anend 8§ 125.6 by revising paragraph (a) introductory text to read as foll ows:

13 CFR § 125.6

8§ 125.6 Prinme contractor performance requirenents (limtations on subcontracting).

(a) In order to be awarded a full or partial small business set-aside contract, an
8(a) contract, a WOSB or EDWOSB contract pursuant to part 127 of this chapter, or
an unrestricted procurenent where a concern has claimed a 10 percent snall
di sadvant aged busi ness (SDB) price evaluation preference, a small business concern
nmust agree that:

* *x * % %

7. Add a new part 127 to read as foll ows:

PART 127--WOVEN- OANED SVALL BUSI NESS FEDERAL CONTRACT ASSI STANCE PROCEDURES
Subpart A--CGeneral Provisions

Sec.

127.100 What is the purpose of this part?

127.101 What type of assistance is available under this part?
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127.102 What are the definitions of the terns used in this part?
Subpart B--Eligibility Requirenents To Qualify as an EDWOSB or WOSB

127.200 What are the requirenents a concern nust neet to qualify as an EDWOSB or
WOSB?

127.201 What are the requirenents for ownership of an EDWOSB and WOSB?
127.202 What are the requirenents for control of an EDWOSB or WOSB?

127.203 What are the rules governing the requirement that econonically
di sadvant aged wonen nust own EDWOSBs?

Subpart C--Certification of EDWOSB or WOSB St at us
127.300 How is a concern certified as an EDWOSB or WOSB?
127.301 When nay a contracting officer accept a concern's self-certification?

*73296 127.302 What third-party certifications may a concern use as evidence of its
status as a qualified EDWOSB or WOSB?

127.303 How wi Il SBA select and identify approved certifiers?
127. 304 How does a concern obtain certification froman approved certifier?

127. 305 May a concern determined not to qualify as an EDWOSB or WOSB submit a self-
certification for a particular EDAOSB or WOSB requi renent ?

Subpart D--Eligibility Exam nations
127.400 What is an eligibility exam nation?

127.401 What is the difference between an eligibility exam nation and an EDOASB or
WOSB st atus protest pursuant to subpart F of this part?

127.402 How wi Il SBA conduct an eligibility exam nation?

127.403 What happens if SBA verifies the concern's eligibility?

127. 404 What happens if SBA is unable to verify a concern's eligibility?
127.405 What is the process for requesting an eligibility exam nation?
Subpart E--Federal Contract Assistance

127.500 In what industries is a contracting officer authorized to restrict
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conpetition under this part?

127.501 How wi Il SBA and the agencies determne the industries in which WOSBs are
underrepresented or substantially underrepresented?

127.502 How will SBA identify and provide notice of the designated industries?

127.503 When is a contracting officer authorized to restrict competition under this
part?

127.504 What additional requirenents must a concern satisfy to submt an offer on
an EDWOSB or WOSB requirenent ?

127.505 May a non-nanufacturer submt an offer on an EDWOSB or WOSB requirenent for
suppl i es?

127.506 May a joint venture submt an offer on an EDWSB or WOSB requirenent ?
Subpart F--Protests
127. 600 Who may protest the status of a concern as an EDWOSB or WOSB?

127.601 May a protest challenging the size and status of a concern as an EDWOSB or
WOSB be filed together?

127. 602 What are the grounds for filing an EDWOSB or WOSB status protest?
127. 603 What are the requirenents for filing an EDWOSB or WOSB pr ot est ?
127. 604 How wi Il SBA process an EDWOSB or WOSB status protest?

127. 605 What are the procedures for appealing an EDWOSB or WOSB st atus protest
deci si on?

Subpart G -Penalties
127. 700 What penalties nmay be inposed under this part?

Authority: 15 U.S.C. 632, 634(b)(6), 637(m, and 644.

Subpart A--CGeneral Provisions

13 CFR § 127.100

§ 127.100 What is the purpose of this part?

Section 8(n) of the Small Business Act authorizes certain procurenment nechani sns
to increase Federal contracting opportunities for wonen-owned smal | busi nesses
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(WOSBs) and to assist agencies in achieving their WOSB partici pation goals mandated
under Section 15(g) of the Snall Business Act.

13 CFR § 127.101

§ 127.101 What type of assistance is available under this part?

This part authorizes contracting officers to restrict conpetition to eligible
WOSBs for certain Federal contracts in industries in which the Small Business
Admi ni stration (SBA) has determi ned that WOSBs are underrepresented or
substantially underrepresented in Federal procurement and the procuring agency has
satisfied itself through appropriate analysis (including analysis of its own
procurenent history), that the set-aside would neet all applicable | ega

requi renents, including the equal protection requirenents of the Due Process O ause
of the Fifth Amendment of the Constitution.

13 CFR § 127.102

§ 127.102 What are the definitions of the ternms used in this part?
For purposes of this part:

8(a) Busi ness Devel opnent (8(a) BD) concern means a concern that SBA has certified
as an 8(a) BD program partici pant.

AA/ GC&BD neans SBA's Associ ate Administrator for Governnent Contracting and
Busi ness Devel opnent.

Central Contractor Registration (CCR) neans the systemthat functions as the
central registration and repository of contractor data for the Federal governnent.
CCR al so serves as the single portal for conducting searches of small business
contractors. Prospective Federal contractors nmust be registered in CCR prior to
award of a contract or purchase agreenent, unless the award results froma
solicitation issued on or before May 31, 1998.

Citizen means a person born or naturalized in the United States. Resident aliens
and hol ders of permanent visas are not considered to be citizens.

Concern nmeans a firmthat satisfies the requirements in 8§ 121.105 this chapter.

Contracting officer has the neaning given to that termin Section 27(f)(5) of the
O fice of Federal Procurenent Policy Act (codified at 41 U S.C. 423(f)(5)).

DY GC neans SBA's Director for Governnent Contracting

Econoni cal | y di sadvant aged WOSB (EDWOSB) neans a concern that is small pursuant to
part 121 of this title and that is at |east 51% owned and control |l ed by one or nore
worren who are U.S. citizens and who are econonically di sadvantaged in accordance
with 8§ 127.200, 127.201, 127.202 and 127.203. An EDWOSB automatically qualifies as
a WOSB.
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EDWOSB requi rement means a Federal requirenent for services or supplies for which
a contracting officer has restricted conmpetition to EDWOSBs.

| mredi ate fam |y menber neans father, nother, husband, wi fe, son, daughter,
brot her, sister, grandfather, grandnother, grandson, granddaughter, father-in-Iaw,
not her-in-law, son-in-law, and daughter-in-I|aw.

Interested party means any concern that submits an offer for a specific EDWOSB or
WOSB requi rement, the contracting activity's contracting officer, or SBA

ORCA means the Online Representations and Certifications Application at
https://orca. bpn.gov, a required registration for contractors interested in bidding
on nost Federal contracts.

Primary industry classification means the six-digit North American |ndustry
Classification System (NAICS) code designation that best describes the primary
busi ness activity of the concern. The NAICS code designations are described in the
NAI CS nanual available via the Internet at http://ww. census.gov/NAICS. In
determ ning the primary industry in which a concern is engaged, SBA will consider
the factors set forth in § 121.107 of this chapter.

Smal | di sadvant aged busi ness (SDB) neans a concern that SBA has certified in
accordance with subpart B of part 124 of this chapter, and is designhated on CCR as
an SDB

Subst antial underrepresentation means a disparity ratio between 0.0 and 0.5; i.e.,
the ratio representing the WOSB share of Federal prime contract dollars divided by
the WOSB share of total business receipts.

Underrepresentation neans a disparity ratio between 0.5 and 0.8; i.e., the ratio
representing the WOSB share of Federal prinme contract dollars divided by the WSB
share of total business receipts.

WOSB neans a concern that is small pursuant to part 121 of this chapter, and that
is at |least 51% owned and controll ed by one or nore wonen in accordance with 88§
127.200, 127.201 and 127.202.

WOSB requi rement nmeans a Federal requirement for services or supplies for which a
contracting officer has restricted conpetition to eligible WSBs.

*73297 Subpart B--Eligibility Requirements To Qualify as an EDWOSB or WOSB

13 CFR § 127.200

§ 127.200 What are the requirenents a concern nust neet to qualify as an EDWOSB or
WOSB?

(a) Qualification as an EDWOSB. To qualify as an EDWOSB, a concern mnust be:
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(1) A small business as defined in part 121 of this chapter; and

(2) Not less than 51 percent unconditionally and directly owned and controll ed by
one or nore wonmen who are United States citizens and are econonically
di sadvant aged.

(b) Qualification as a WOSB. To qualify as a WOSB, a concern nust be:
(1) A small business as defined in part 121 of this chapter; and

(2) Not less than 51 percent unconditionally and directly owned and controll ed by
one or nore wonen who are United States citizens.

13 CFR § 127.201

§ 127.201 What are the requirenents for ownership of an EDWOSB and WOSB?

(a) Ceneral. To qualify as an EDWOSB or WOSB, one or nore wonen nust
unconditionally and directly own at |east 51 percent of the concern. Omership wll
be determi ned without regard to conmunity property | aws.

(b) Requirement for unconditional ownership. To be considered unconditional, the
owner shi p nmust not be subject to any conditions, executory agreenents, voting
trusts, or other arrangenents that cause or potentially cause ownership benefits to
go to another. The pledge or encunbrance of stock or other ownership interest as
collateral, including seller-financed transactions, does not affect the
uncondi ti onal nature of ownership if the terns foll ow normal conmercial practices
and the owner retains control absent violations of the terms.

(c¢) Requirenment for direct ownership. To be considered direct, the qualifying
worren nmust own 51 percent of the concern directly. The 51 percent ownership nay not
be through another business entity or a trust (including enployee stock ownership
trusts) that is, in turn, owned and controlled by one or nore wonen or economically
di sadvant aged wonen. However, ownership by a trust, such as a living trust, nmay be
treated as the functional equival ent of ownership by a wonman or econonically
di sadvant aged worman where the trust is revocable, and the woman is the grantor, a
trustee, and the sole current beneficiary of the trust.

(d) Omnership of a partnership. In the case of a concern that is a partnership, at
| east 51 percent of each class of partnership interest must be unconditionally
owned by one or nore wonen. The ownership nmust be reflected in the concern's
partnershi p agreement. For purposes of this requirenent, general and linmted
partnership interests are considered different classes of partnership interest.

(e) Ownership of alimted liability conpany. In the case of a concern that is a
limted liability conpany, at |east 51 percent of each class of nmenber interest
nust be unconditionally owned by one or nore wonen.

(f) Omnership of a corporation. In the case of a concern that is a corporation, at
| east 51 percent of each class of voting stock outstanding and 51 percent of the
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aggregate of all stock outstanding nust be unconditionally owned by one or nore
worren. | n determ ning unconditional ownership of the concern, any unexercised stock
options or similar agreements held by a woman wi ||l be di sregarded. However, any
unexerci sed stock option or other agreenent, including the right to convert non-
voting stock or debentures into voting stock, held by any other individual or
entity will be treated as havi ng been exerci sed.

13 CFR § 127. 202

§ 127.202 What are the requirements for control of an EDWOSB or WOSB?

(a) Ceneral. To qualify as an EDWOSB or WOSB, the managenent and daily busi ness
operations of the concern nust be controlled by one or nore wonen. Control by one
or nore wonen neans that both the | ong-term decision nmaking and the day-to-day
management and admi ni stration of the business operations nust be conducted by one
or nore womren.

(b) Managerial position and experience. A wonan rmust hold the highest officer
position in the concern (usually President or Chief Executive Oficer) and nust
have nmanageri al experience of the extent and conplexity needed to run the concern
The wonman nmanager need not have the technical expertise or possess the required
l'icense to be found to control the concern if she can denponstrate that she has
ulti mate manageri al and supervisory control over those who possess the required
licenses or technical expertise. However, if a man possesses the required |license
and has an equity interest in the concern, he may be found to control the concern.

(c) Limtation on outside enployment. The wonan who hol ds the highest officer
position of the concern may not engage in outside enploynment that prevents her from
devoting sufficient tine and attention to the daily affairs of the concern to
control its nmanagenment and daily business operations.

(d) Control over a partnership. In the case of a partnership, one or nore wonen
nmust serve as general partners, with control over all partnership decisions.

(e) Control over a limted liability conpany. In the case of alimted liability
conpany, one or nore wonen nust serve as nanagenment nenbers, with control over al
decisions of the limted liability conpany.

(f) Control over a corporation. One or nore wormen nust control the Board of
Directors of the concern. Wnen are considered to control the Board of Directors
when either:

(1) One or nore wonen own at | east 51 percent of all voting stock of the concern,
are on the Board of Directors and have the percentage of voting stock necessary to
overcome any super mmjority voting requirenents; or

(2) Wonen conprise the majority of voting directors through actual nunbers or
where permtted by state |law, through weighted voting.

(g) Involvenment in the concern by other individuals or entities. Men or other
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entities may be involved in the managenent of the concern and nmay be stockhol ders,
partners or limted liability menbers of the concern. However, no nmles or other
entity may exercise actual control or have the power to control the concern.

13 CFR § 127.203

§ 127.203 What are the rules governing the requirement that econonically
di sadvant aged wonmen nust own EDWOSBs?

(a) Ceneral. To qualify as an EDWOSB, the concern must be at |east 51% owned by
one or nore wormen who are econonically di sadvantaged. A worman is econonically
di sadvantaged i f she can denopnstrate that her ability to conpete in the free
enterprise systemhas been inpaired due to dimnished capital and credit
opportunities as conmpared to others in the same or simlar |ine of business.

(b) Limtation on personal net worth. In order to be considered econonically
di sadvant aged, the wonman's personal net worth nust be | ess than $750, 000, excl uding
her ownership interest in the concern and equity in her primary personal residence.

(c) Factors that may be consi dered. The personal financial condition of the wonan
cl ai m ng econom ¢ di sadvant age, including her personal incone for the past two
years (including bonuses, and the val ue of conpany stock given in lieu of cash),
her personal net worth and the fair market value of all of her assets, whether
encunbered or not, may be considered in determ ning *73298 whet her she is
econom cal | y di sadvant aged.

(d) Transfers within two years. Assets that a woman cl ai m ng economni ¢ di sadvant age
transferred within two years of the date of the concern's certification will be
attributed to the wonman cl ai mi ng econom ¢ di sadvantage if the assets were
transferred to an inrediate fanily nenber, or to a trust that has as a beneficiary
an imredi ate fanmily nenber. The transferred assets within the two-year period wll
not be attributed to the woman if the transfer was:

(1) To or on behalf of an imediate famly menber for that individual's education,
nmedi cal expenses, or sone other form of essential support; or

(2) To an imrediate famly menber in recognition of a special occasion, such as a
bi rt hday, graduation, anniversary, or retirenent.

Subpart C-Certification of EDWOSB or WOSB St at us

13 CFR § 127.300

§ 127.300 How is a concern certified as an EDWOSB or WOSB?

(a) Ceneral. At the tinme a concern submits an offer on a specific contract
reserved for conpetition under this Part, it nust be registered in the Centra
Contractor Registration (CCR) and have a current self-certification posted on the
Online Representations and Certifications Application (ORCA) that it qualifies as
an EDWOSB or WOSB
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(b) Formof certification. In conjunction with its required registration in the
CCR dat abase, the concern must submit a self-certification to the electronic annua
representations and certifications at http:// orca.bpn.gov, that it is a qualified
EDWOSB or WOSB. The self-certification nust include a representation under the
penalty of perjury that:

(1) The concern is certified as a EDWOSB or WOSB by a certifying entity approved
by SBA and there have been no changes in its circunstances affecting its
eligibility since certification; or

(2) The concern neets each of the applicable individual eligibility requirenents
described in subpart B of this part, including that:

(i) I't is a small business concern under the size standard assigned to the
particul ar procurenent;

(ii) It is at least 51 percent owned and controlled by one or nore wonen who are
United States citizens, or it is at |east 51 percent owned and controlled by one or
nore wonen who are United States citizens and are econonically di sadvant aged; and

(iii) Neither SBA, in connection with an exam nation or protest, nor an SBA-
approved certifier has issued a decision currently in effect finding that it does
not qualify as a EDWOSB or WOSB

(c) Update of certification. The concern nust update its EDWOSB and WOSB
representations and self-certification on ORCA as necessary, but at |east annually,
to ensure they are kept current, accurate, and conplete. The representations and
self-certification are effective for a period of one year fromthe date of
subm ssi on or update to ORCA

13 CFR § 127. 301

§ 127.301 Wien may a contracting officer accept a concern's self-certification?

(a) Ceneral. A contracting officer may accept a concern's self-certification on
ORCA as accurate for a specific procurenment reserved for award under this Part in
t he absence of a protest or other credible infornmation that calls into question the
concern's eligibility as a EDAMOSB or WOSB. An exanpl e of such credibl e evidence
i ncludes information that the concern was deterni ned by SBA or an SBA-approved
certifier not to qualify as a EDWOSB or WOSB

(b) Referral to SBA. Wen the contracting officer has information that calls into
gquestion the eligibility of a concern as a EDWMSB or WOSB, the contracting officer
must refer the concern's self-certification to SBA for verification of the
concern's eligibility by filing an EDWOSB or WOSB status protest pursuant to
subpart F of this Part.

13 CFR § 127.302
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§ 127.302 What third-party certifications may a concern use as evidence of its
status as a qualified EDWOSB or WOSB?

(a) Ceneral. In order for a concern to use a certification by another entity as
evi dence of its status as a qualified EDWMOSB or WOSB in support of its
representations in ORCA pursuant to § 127.300(b), the concern nust have a current,
valid certification from

(1) SBA as an 8(a) BD or SDB wonen-owned concern in good standing;

(2) The Departnent of Transportation as a di sadvantaged busi ness enterprise (DBE)
that is at |east 51 percent owned and controlled by one or nore wonen; or

(3) An entity designated as an SBA-approved certifier on SBA's Wb site | ocated at
http://ww. sba. gov/ GC.

(b) [Reserved]

13 CFR § 127. 303

§ 127.303 How wi || SBA select and identify approved certifiers?

(a) Ceneral. SBA may enter into witten agreements to accept the EDWISB or WOSB
certification of a Federal agency or national certifying entity if SBA determ nes
that the entity's certification process conplies with SBA-approved certification
standards and is based upon the same EDWOSB or WOSB eligibility requirenents set
forth in subpart B of this part. The witten agreement will include a provision
authorizing SBA to term nate the agreenent if SBA subsequently determ nes that the
entity's certification process does not conmply with SBA-approved certification
standards or is not based on the sane EDWOSB or WOSB eligibility requirements as
set forth in subpart B of this part.

(b) Required certification standards. In order for SBAto enter into an agreenent
to accept the EDWOSB or WOSB certification of a Federal agency, state governnent,
or national certifying entity, the entity nust establish the follow ng:

(1) I't will render fair and inpartial EDWOSB or WOSB eligibility determ nations.

(2) Its certification process will require applicant concerns to pre-register on
CCR and submt sufficient information to enable it to determ ne whether the concern
qualifies as an EDWOSB or WOSB. This information nust include docunentation
denonstrating whether the concern is:

(i) A small business concern under SBA's size standards for its primary industry
classification;

(ii) At least 51 percent owned and controlled by one or nore wonen who are United
States citizens; and

(iii) I'n the case of a concern applying for EDAMOSB certification, at |east 51
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percent owned and controlled by one or nore wonmen who are United States citizens
and econom cal | y di sadvant aged.

(3) I't will not decline to accept a concern's application for EDNMOSB or WOSB
certification on the basis of race, color, national origin, religion, age,
di sability, sexual orientation, or marital or famly status.

(c) List of SBA-approved certifiers. SBAwill maintain a |ist of approved
certifiers on SBA's Internet Wb site at http://ww. sba. gov/GC. Any interested
person may al so obtain a copy of the list fromthe local SBA district office.

13 CFR § 127.304

§ 127. 304 How does a concern obtain certification froman approved certifier?

A concern that seeks EDWOSB or WOSB certification froman SBA-approved certifier
must submit its application directly to the approved certifier in accordance with
the specific application procedures of the particular certifier. Any interested
party nmay obtain such certification information and application by contacting the
approved certifier at the address *73299 provided on SBA's |ist of approved
certifiers.

13 CFR § 127.305

§ 127.305 May a concern determined not to qualify as an EDWOSB or WOSB submit a
self-certification for a particular EDAOSB or WOSB requi renent ?

A concern that SBA or an SBA-approved certifier deternm nes does not qualify as an
EDWOSB or WOSB nmay not represent itself to be an EDWOSB or WOSB, as applicabl e,

unl ess SBA subsequently determnes that it is an eligible EDAOSB or WOSB pur suant
to the exam nation procedures under § 127.405 of subpart D, and there have been no
material changes in its circunstances affecting its eligibility since SBA' s
eligibility determ nation. Any concern deternined not to be a qualified EDWOSB or
WOSB may request that SBA conduct an examination to determine its EDWSB or WOSB
eligibility at any time once it believes in good faith that it satisfies all of the
eligibility requirements to qualify as an EDWOSB or WOSB

Subpart D--Eligibility Exam nations
13 CFR § 127. 400
§ 127.400 What is an eligibility exam nation?

An eligibility exam nation is an investigation by SBA to verify that a concern
nmeets the EDWOSB or WOSB eligibility requirenents at the time of the exam nation
SBA may, in its sole discretion, performan exam nation at any tinme after a concern
self-certifies in CCR or ORCAthat it is an EDWOSB or WOSB.

13 CFR § 127. 401

© 2008 Thonson Reuters/West. No Caimto Oig. US Gov. Works.



72 FR 73285-01 Page 34
72 FR 73285-01, 2007 WL 4522461 (F.R.)
(Citeas: 72 FR 73285)

§ 127.401 What is the difference between an eligibility exam nation and an EDWOSB
or WOSB status protest pursuant to subpart F of this part?

(a) Eligibility exam nation. An eligibility exam nation is the fornmal process

t hr ough which SBA verifies and nonitors the continuing eligibility of a concern
that is designated on CCR or ORCA as an EDWOSB or WOSB. For purposes of an

exam nation, the D)GC will determine the eligibility of a concern as of the date
SBA notifies the concern that it will conduct the exam nation. The DJGC s
eligibility decision constitutes the final agency decision and will be effective
and apply to all solicitations issued on or after the date of the decision issued
pursuant to 8§ 127.403, 127.404(b), or 127.405(e). If SBA is conducting an
eligibility exanmi nation on a concern that has subnitted an offer on a pending
EDWOSB or WOSB procurement and SBA has credible information that the concern may
not qualify as an EDWOSB or WOSB, then SBA may initiate a protest pursuant to §
127.600, to suspend award of the contract for 15 business days pending SBA' s
determ nati on of the concern's eligibility.

(b) EDWOSB or WOSB protests. An EDWOSB or WOSB status protest provides a nechani sm
for challenging or verifying the EDWOSB or WOSB eligibility of a concern in
connection with a specific EDAMOSB or WOSB requirenent. SBA will process EDWOSB or
WOSB protests in accordance with the procedures and tinmeframe set forth in subpart
F, and will determne the EDWOSB or WOSB eligibility of the protested concern as of
the date the concern represented its EDWOSB or WOSB status as part of its initial
of fer including price. SBA's protest determnation will apply to the specific
procurenent to which the protest relates and to future procurenents.

13 CFR § 127.402

§ 127.402 How wi || SBA conduct an exani nati on?

(a) Notification. No |l ess than 5 business days before comenci ng an exam nati on,
SBA will notify the concern in witing that it will conduct an examnation to
deternmine the status of the concern as an EDWOSB or WOSB. The notification al so
wi || advise the concern that its EDWOSB or WOSB eligibility will be determ ned
based on the status of the concern on the date of the notification.

(b) Request for information. SBA may request that the concern provide
docunentation and information related to the concern's EDWOSB or WOSB eligibility.
SBA may draw an adverse inference where a concern fails to cooperate in providing
t he requested information.

13 CFR § 127. 403
§ 127.403 What happens if SBA verifies the concern's eligibility?

If SBA verifies that the concern satisfies the applicable EDWSB or WOSB
eligibility requirements at the time of the eligibility exam nation, then the I GC
will send the concern a witten decision to that effect and will allow the
concern's EDWOSB or WOSB designhation in CCR and ORCA to stand.

13 CFR § 127. 404
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§ 127.404 What happens if SBA is unable to verify a concern's eligibility?

(a) Notice of proposed determ nation of ineligibility. If SBAis unable to verify
that the concern qualifies as an EDWOSB or WOSB at the tine of the exam nation,
then the D) GC will send the concern a witten notice explaining the reasons SBA
bel i eves the concern does not qualify as an EDWOSB or WOSB. The notice will advise
the concern that it has 15 cal endar days fromthe date it receives the notice to
respond.

(b) SBA deternination. Follow ng the 15-day response period, the D/ GC or designhee
wi || consider the reasons of proposed ineligibility and any information the concern
submitted in response, and will send the concern a witten decision finding that it
either qualifies or does not qualify as an EDWOSB or WOSB.

(1) If SBA verifies that the concern qualifies as an EDWOSB or WOSB at the tine of
the exam nation, then the DDGC will send the concern a decision to that effect and
will allowthe concern to continue to self-certify its EDWOSB or WOSB st at us.

(2) If SBA determ nes that the concern does not qualify as an EDWOSB or WOSB, then
the D)GC will send the concern a witten decision explaining the basis of
ineligibility, and will require that the concern renove its EDWSB or WOSB
designation in the CCR and ORCA within five business days after the date of the
deci si on.

13 CFR § 127. 405

§ 127.405 What is the process for requesting an eligibility exami nation?

(a) Ceneral. A concern may request that SBA conduct an exami nation to verify its
eligibility as an EDAMOSB or WOSB at any tine after it is determ ned by SBA or an
SBA- approved certifier not to qualify as an EDWSB or WOSB, if the concern believes
in good faith that it satisfies all of the EDWOSB or WOSB eligibility requirenents
under subpart B of this part.

(b) Format. The request for an exanmi nation rmust be in witing and nust specify the
particul ar reasons the concern was determi ned not to qualify as an EDWOSB or WOSB.

(c) Subm ssion of request. The concern nust submit its request directly to the
Director for Governnment Contracting, U S. Small Business Adm nistration, 409 Third
Street, SW, Washington, DC 20416, or by fax to (202) 205-6390, marked "Attn:
Request for Winen- Omed Smal |l Busi ness Procedures Exami nation.”

(d) Notice of receipt of request. SBA will imrediately notify the concern in
witing once SBA receives its request for an exani nation. The notification wll
advise the concern that its eligibility will be determ ned based on the status of

the concern on the date of the notification. SBA may request that the concern
provi de docunentation and information related to the concern's EDWSB or WOSB
eligibility and may draw an adverse inference if the concern fails to cooperate in
providing the requested information.
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*73300 (e) Determination of eligibility. The DDGC will send the concern a witten
decision finding that it either qualifies or does not qualify as an EDWOSB or WOSB

(1) If the D)GC deternines that the concern does not qualify as an EDWOSB or WOSB
the decision will explain the specific reasons for the adverse determ nati on and
advi se the concern that it is prohibited fromself-certifying as an EDWOSB or WOSB
If the concern self-certifies as an EDWOSB or WOSB not wi t hst andi ng SBA' s adverse
determ nation, the concern will be subject to the penalties under subpart F of this
part.

(2) If the D)GC determ nes that the concern qualifies as an EDWOSB or WOSB, then
the DYGC will send the concern a witten decision to that effect and will advise
the concern that it may self-certify as an EDWOSB or WOSB, as applicabl e.

(f) Effect of decision. The D)GC s decision is effective as of the date of the
decision and applies to all solicitations issued on or after the effective date.

Subpart E--Federal Contract Assistance

13 CFR § 127.500

§ 127.500 I n what industries is a contracting officer authorized to restrict
conpetition under this part?

A contracting officer may restrict conpetition under this part only in those

i ndustries in which SBA has determ ned that WOSBs are underrepresented or
substantially underrepresented in Federal procurement, as specified in §
127.501(a), and the procuring agency finds that a set-aside in that industry would
be in accordance with the equal protection requirements of the Due Process C ause
of the Fifth Amendnent of the Constitution, as specified in 8§ 127.501(b).

13 CFR § 127.501

§ 127.501 How wi || SBA determ ne the industries that are eligible for EDASB or
WOSB requi rement s?

(a) SBA deternination of underrepresented or substantially underrepresented

i ndustries. (1) Approximately every five years, SBA will conduct a study to
identify the industries in which WOSBs are underrepresented or substantially
underrepresented in Federal contracting. The study will include an analysis of the

extent of disparity of WOSBs in Federal contracting.

(2) Data collection. In determ ning the extent of disparity of WOSBs in Federa
contracting, SBA may request that the head of any Federal departnent or agency
provi de SBA, or other designated entity, data or information necessary to anal yze
the extent of disparity of WOSBs in Federal contracting.

(3) Based upon its analysis, SBA will designate by 4-digit NAICS Industry
Subsector industries in which WOSBs are underrepresented or substantially
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underr epresent ed.

(b) Agency determ nation of discrimnation. Each agency is responsible for
carrying out analysis sufficient to justify a restriction on conpetition under the
equal protection requirenments of the Due Process Cl ause of the Fifth Anmendnent of
the Constitution. Wiere an agency seeks to reserve a procurenment for conpetition
excl usi vely among WOSBs or EDWOSBs within an industry designated by SBA in
par agraph (a)(3) of this section, the agency must conduct an appropriate analysis
of the agency's procurenent history and make a determ nation of whether there is
evi dence of relevant discrimnation in that industry by that agency.

13 CFR § 127.502

§ 127.502 How wi || SBA identify and provide notice of the designated industries?

SBA will post onits Internet Wb site a |list of 4-digit NAICS I ndustry Subsector
industries it designates under 8 127.501(a). The list of designated industries also
may be obtained fromthe local SBA district office and may be posted on the Genera
Services Administration Internet Wb site.

13 CFR § 127.503

§ 127.503 When is a contracting officer authorized to restrict conpetition under
this part?

(a) EDWOSB requirenents. For requirenents in industries designated by SBA pursuant
to 8§ 127.501, a contracting officer may restrict conpetition to EDWOSBs if the
contracting officer has a reasonabl e expectati on based on market research that:

(1) Two or nmore EDWOSBs will submit offers for the contract;

(2) The anticipated award price of the contract (including options) does not
exceed $5, 000,000, in the case of a contract assigned an NAICS code for
manuf acturing; or $3,000,000, in the case of all other contracts; and

(3) Contract award may be nade at a fair and reasonabl e price.

(b) WOSB requirements. If narket research indicates that the criteria in paragraph
(a) are not met for restricting conpetition to EDWOSBs, then the contracting
officer may restrict conpetition to WOSBs if:

(1) The requirenent is in an industry that SBA has designated as substantially
underrepresent ed; and

(2) The contracting officer has a reasonabl e expectati on based on market research
t hat - -

(i) Two or nore WOSBs wi Il submit offers;

(ii) The anticipated award price of the contract (including options) will not
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exceed $5, 000, 000, in the case of a contract assigned an NAICS code for
manuf acturing, or $3,000,000 in the case of all other contracts; and

(iii) Contract award nay be made at a fair and reasonable price.

(c) 8(a) BD requirements. A contracting officer may not restrict conpetition to
eligible EDNMSBs or WOSBs if an 8(a) BD Participant is currently performing the
requi renent under the 8(a) BD Program or SBA has accepted the requirenent for
performance under the authority of the 8(a) BD program unless SBA consented to
rel ease the requirement fromthe 8(a) BD program

(d) Contract file. When restricting conpetition to WOSBs in accordance with §
127.503(b), the contracting officer nust document the contract file accordingly,

i ncluding the type and extent of market research and the fact that the NAICS code
assigned to the contract is for an industry that SBA has designated as a
substantially underrepresented i ndustry.

13 CFR § 127.504

§ 127.504 What additional requirements must a concern satisfy to submt an offer on
an EDWOSB or WOSB requirenent ?

In order for a concern to submt an offer on a specific EDWSB or WSB
requi renment, the concern must ensure that the appropriate representations and
certifications on ORCA are accurate and conmplete at the time it submts its offer
to the contracting officer, including, but not limted to, the fact that:

(a) It is small under the size standard corresponding to the NAICS code assigned
to the contract;

(b) It is listed on CCR and ORCA as an EDWOSB or WOSB

(c) There has been no material change in any of its circunstances affecting its
EDWOSB or WOSB eligibility; and

(d) It will nmeet the applicable percentages of work requirement as set forth in §
125.6 of this chapter (limtations on subcontracting rule).

13 CFR § 127. 505

§ 127.505 May a non-manufacturer submt an offer on an EDWOSB or WOSB requi rement
for supplies?

An EDWOSB or WOSB that is a non-nanufacturer, as defined in 8§ 121.406(b) of this
chapter, may subnmit an offer on an EDWOSB or WOSB contract for supplies, if it
nmeets the requirements under the non-manufacturer rule set forth in § 121.406(b).

13 CFR § 127.506

§ 127.506 May a joint venture submt an offer on an EDWSB or WOSB requiremnent ?
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*73301 A joint venture may subnit an offer on an EDWOSB or WOSB contract if the
joint venture neets all of the follow ng requirenents:

(a) Except as provided in § 121.103(h)(3) of this chapter, the conbined annua
recei pts or enpl oyees of the concerns entering into the joint venture nust neet the
appl i cabl e size standard corresponding to the NAICS code assigned to the contract;

(b) The EDWDOSB or WOSB partici pant of the joint venture rmust be designated on the
CCR and the ORCA as an EDWOSB or WOSB

(c) The EDWOSB or WOSB nust be the managi ng venturer of the joint venture, and an
enpl oyee of the managi ng venturer mnust be the project nmanager responsible for the
performance of the contract;

(d) The joint venture rmust performthe applicable percentage of work required of
the EDWOSB or WOSB offerors in accordance with § 125.6 of this chapter (limtations
on subcontracting rule); and

(e) The EDWOSB or WOSB venturer must performa significant portion of the
contract.

Subpart F--Protests

13 CFR § 127.600

§ 127.600 Who may protest the status of a concern as an EDWOSB or WOSB?

An interested party may protest the EDWOSB or WOSB status of an apparent

successful offeror on an EDWOSB or WOSB contract. Any other party or individual may
submt information to the contracting officer or SBAin an effort to persuade them
toinitiate a protest or to persuade SBA to conduct an exam nation pursuant to
subpart D of this part.

13 CFR § 127.601

§ 127.601 May a protest challenging the size and status of a concern as an EDWOSB
or WOSB be filed together?

An interested party seeking to protest both the size and the EDWOSB or WOSB st at us
of an apparent successful offeror on an EDWOSB or WOSB requirenent nust file two
separate protests, one size protest pursuant to part 121 of this chapter and one
EDWOSB or WOSB status protest pursuant to this subpart. An interested party seeking
to protest only the size of an apparent successful EDWSB or WOSB offeror nust file
a size protest to the contracting officer pursuant to part 121 of this chapter

13 CFR § 127.602

§ 127.602 What are the grounds for filing an EDWOSB or WOSB status protest?
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SBA wi || consider a protest challenging the status of a concern as an EDWOSB or
WOSB i f the protest presents credible evidence that the concern is not owned and
controll ed by one or nore wonen who are United States citizens and, if the protest
is in connection with an EDWOSB contract, that the concern is not at |least 51%
owned and controlled by one or nore wonen who are economnical ly di sadvant aged.

13 CFR § 127. 603

§ 127.603 What are the requirements for filing an EDWOSB or WOSB prot est?

(a) Format. Protests nust be in witing and nust specify all the grounds upon
which the protest is based. A protest nerely asserting that the protested concern
is not an eligible EDAMOSB or WOSB, without setting forth specific facts or
al l egations, is insufficient.

(b) Filing. Protestors may deliver their witten protests in person, by facsimle,
by express delivery service, or by US. nmail (postmarked within the applicable tine
period) to the foll ow ng:

(1) To the contracting officer, if the protestor is an offeror for the specific
contract; or

(2) To the D)GC, if the protest is initiated by the contracting officer or SBA

(c) Timeliness. (1) For negotiated acquisitions, an interested party nust submt
its protest by the close of business on the fifth business day after notification
by the contracting officer of the apparent successful offeror or notification of
awar d.

(2) For sealed bid acquisitions, an interested party nust subnit its protest by
cl ose of business on the fifth business day after bid opening.

(3) Any protest subnmitted after the time limts is untinmely, unless it is from SBA
or the contracting officer. A contracting officer or SBA may file an EDWOSB or WOSB
protest at any time after bid opening or notification of intended awardee,
whi chever appli es.

(4) Any protest received prior to bid opening or notification of intended awardee,
whi chever applies, is premature.

(5) Atimely filed protest applies to the procurenent in question even if filed
after award.

(d) Referral to SBA. The contracting officer must forward to SBA any protest

recei ved, notwi thstandi ng whether he or she believes it is premature, sufficiently
specific, or timely. The contracting officer nust send all protests, along with a
referral letter, directly to the Director for Governnent Contracting, U S. Small
Busi ness Administration, 409 Third Street, SW, Wshington, DC 20416, or by fax to
(202) 205-6390, Attn: Wonen-Omed Snmal | Business Status Protest. The contracting
officer's referral letter nmust include information pertaining to the solicitation
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that may be necessary for SBA to determ ne tineliness and standing, including: The
solicitation nunber; the nane, address, tel ephone nunber and facsimle nunber of
the contracting officer; whether the protestor submitted an offer; whether the
protested concern was the apparent successful offeror; when the protested concern
submtted its offer; whether the procurenent was conducted using sealed bid or
negoti ated procedures; the bid opening date, if applicable; when the protest was
submitted to the contracting officer; when the protestor received notification
about the apparent successful offeror, if applicable; and whether a contract has
been awarded. The D/ GC or designee will decide the nmerits of EDWOSB or WOSB st at us
protests.

13 CFR § 127.604

§ 127.604 How wi ||l SBA process an EDWOSB or WOSB status protest?

(a) Notice of receipt of protest. Upon receipt of the protest, SBAwll notify the
contracting officer and the protestor of the date SBA received the protest and
whet her SBA will process the protest or dismss it under paragraph (b) of this
section.

(b) Dismissal of protest. If SBA determines that the protest is premature,
untimely, nonspecific, or is based on nonprotestable allegations, SBA will dismss
the protest and will send the contracting officer and the protestor a notice of
di smissal, citing the reason(s) for the dism ssal. Notw thstanding SBA s di sm ssa
of the protest, SBA may, in its sole discretion, consider the protest allegations
i n determ ni ng whet her to conduct an exam nation of the protested concern pursuant
to subpart D of this part.

(c) Notice to protested concern. |If SBA determ nes that the protest is tinely,
sufficiently specific and is based upon protestable allegations, SBA wll:

(1) Notify the protested concern of the protest and of its right to submt
i nfornmati on responding to the protest within five business days fromthe date of
the notice; and

(2) Forward a copy of the protest to the protested concern

(d) Time period for determination. SBA will determ ne the EDAMOSB or WOSB st atus of
the protested concern within 15 business days after receipt of the protest, or
within any extension of that tinme that the contracting officer may grant SBA. |f
SBA does not issue its determination within the 15-day *73302 period, the
contracting officer may award the contract, unless the contracting officer has
granted SBA an extension.

(e) Notification of determination. SBA will notify the contracting officer, the
protestor, and the protested concern in witing of its deternmination. If SBA
sustains the protest, SBA will issue a decision explaining the basis of its

determ nation and requiring that the concern renpove its designation on the CCR and
ORCA as an EDWOSB or WOSB, as appropriate.

(f) Effect of determination. SBA's determination is effective inmmediately and is
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final unless overturned by OHA on appeal pursuant to 8§ 127.605 of this part.

(1) The purpose of the protest process is to ensure that contracts are awarded to,
and performed by, eligible WOSB and EDWSB concerns. A contracting officer shal

not award a contract to an ineligible concern, and shall not authorize an
ineligible concern to begin perfornmance.

(2) Where award was made and performance commenced before recei pt of a negative
final agency decision, the contracting officer may term nate the contract, not
exerci se any option, or not award further task or delivery orders.

(3) Whether or not a contracting officer decides to not allow an ineligible
concern to fully performa contract under paragraph (f)(2) of this section or under
§ 134.704 of this title, the contracting officer cannot count the award as one to
an EDWOSB or WOSB and nust update the Federal Procurement Data System Next
CGeneration (FPDS-NG and other databases fromthe date of award accordingly

(4) A concern that has been found to be ineligible may not represent itself as a
WOSB or EDWOSB on anot her procurenent until it cures the reason for its
ineligibility. A concern that believes in good faith that it has cured the
reason(s) for its ineligibility may request an exam nation under the procedures set
forth in § 127. 405.

13 CFR § 127.605

§ 127.605 What are the procedures for appealing an EDWOSB or WOSB st atus protest
deci si on?

The protested concern, the protestor, or the contracting officer may file an
appeal of a WOSB or EDWOSB status protest determination with the SBA's O fice of
Hearings and Appeals (OHA) in accordance with part 134 of this chapter.

Subpart G -Penalties

13 CFR § 127.700

§ 127.700 What penalties nmay be inposed under this part?

Persons or concerns that falsely self-certify or otherw se msrepresent a
concern's status as an EDWOSB or WOSB for purposes of receiving Federal contract
assi stance under this part are subject to:

(a) Suspension and Debarment pursuant to the procedures set forth in the Federa
Acqui sition Regul ations, subpart 9.4 of title 48 of the Code of Federa
Regul ati ons;

(b) Administrative and civil renedies prescribed by the False dainms Act, 31
U S.C. 3729-3733 and under the Program Fraud Cvil Renmedies Act, 31 U S.C. 3801-
3812;
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(c) Administrative and crimnal renedies as described at Sections 16(a) and (d)
of the Small Business Act, 15 U.S.C. 645(a) and (d), as anended;

(d) Crimnal penalties under 18 U.S.C. 1001; and

(e) Any other penalties as may be avail abl e under | aw

PART 134--RULES OF PROCEDURE GOVERNI NG CASES BEFCORE THE OFFI CE OF HEARI NGS AND
APPEALS

8. The Authority citation for 13 CFR continues to read as foll ows:

Authority: 5 U.S.C. 504, 15 U.S.C. 632, 634(b)(6), 637(a), 637(m), 648(1), 656(i)

and 687(c); E.O 12549, 51 FR 6370, 3 CFR, 1986 Conp., p. 189.

Subpart A--Ceneral Rules

13 CFR § 134.102

9. Anend § 134.102 by redesignating paragraph (s) as paragraph (t) and addi ng new
paragraph (s) to read as foll ows:

13 CFR § 134.102

8§ 134.102 Jurisdiction of OHA

* *x * % %

(s) Appeals from Wnen-Omed Smal | Busi ness or Econonical | y- D sadvant aged Wonen-
Owmned Smal | Busi ness protest determ nations under Part 127 of this chapter;

* *x * % %

Subpart E--Rules of Practice for Appeals from Service-Di sabl ed Veteran Owmed Snal |
Busi ness Concern Protests

13 CFR § 134.515

10. Anend 8§ 134.515 by revising paragraph (b) to read as foll ows:

13 CFR § 134.515

8§ 134.515 What are the effects of the Judge's decision?

* * *x k* %

(b) The Judge mmy reconsider an appeal decision within 20 cal endar days after

i ssuance of the witten decision. Any party who has appeared in the proceeding, or
SBA, may request reconsideration by filing with the Judge and serving a petition
for reconsideration on all the parties to the appeal within 20 cal endar days after
service of the witten decision. The request for reconsideration nmust clearly show
an error of fact or law material to the decision. The Judge may al so reconsider a
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deci sion on his or her own initiative.

* k *x k* %

11. Add new subpart G to read as foll ows:

Subpart G -Rules of Practice for Appeals From Wnen-Oamed Snall Busi ness Concern
(WOsSB) and Economi cal |y Di sadvant aged WOSB Concern (EDWOSB) Protests

134. 701 What is the scope of the rules in this subpart G?
134. 702 Who may appeal ?

134. 703 When nust a person file an appeal froman WOSB or EDWOSB pr ot est
determ nation?

134. 704 What are the effects of the appeal on the procurenent at issue?
134. 705 What are the requirenents for an appeal petition?

134. 706 What are the service and filing requirenments?

134. 707 When does the D)GC transmt the protest file and to whon?
134.708 What is the standard of review?

134. 709 When will a Judge disniss an appeal ?

134.710 Who can file a response to an appeal petition and when nust such a response
be filed?

134.711 WII the Judge permt discovery and oral hearings?
134.712 What are the linmitations on new evi dence?

134. 713 Wen is the record cl osed?

134. 714 When nust the Judge issue his or her decision?
134. 715 Can a Judge reconsider his decision?

Subpart G -Rules of Practice for Appeals From Wnen-Oamed Snal |l Busi ness Concern
(WOSB) and Econoni cal |y Di sadvant aged WOSB Concern ( EDWOSB) Protests

13 CFR § 134.701

§ 134.701 What is the scope of the rules in this subpart G?

(a) The rules of practice in this subpart G apply to all appeals to OHA from

© 2008 Thonson Reuters/West. No Caimto Oig. US Gov. Works.



72 FR 73285-01 Page 45
72 FR 73285-01, 2007 WL 4522461 (F.R.)
(Citeas: 72 FR 73285)

formal protest determ nations nade by the Director for Governnent Contracting
(DGC) in connection with a Wnen-Owmed Smal | Busi ness (WOSB) or Economically

Di sadvant aged WOSB ( EDWOSB) st atus protest. Appeal s under this subpart include

i ssues related to whether the concern is owned and controlled by one or nore wonen
who are United States citizens and, if the appeal is in connection with an *73303
EDWOSB contract, that the concern is at |east 51% owned and control |l ed by one or
nore wonen who are economi cal ly di sadvantaged. This includes appeals from

determ nations by the D) GC that the protest was premature, untinely, nonspecific,
or not based upon protestable allegations.

(b) Except where inconsistent with this subpart, the provisions of Subpart A and B
of this part apply to appeals listed in paragraph (a) of this section.

(c) Appeals relating to formal size determ nations and NAI CS Code designations are
governed by subpart C of this part.

13 CFR § 134.702

§ 134.702 Who may appeal ?

Appeal s from WOSB or EDWOSB protest determinations may be filed with OHA by the
protested concern, the protestor, or the contracting officer responsible for the
procurenent affected by the protest determ nation

13 CFR § 134.703

§ 134.703 When nust a person file an appeal from an WOSB or EDWOSB pr ot est
det erm nation?

Appeal s froma WOSB or EDWOSB prot est determ nati on nmust be comenced by filing
and serving an appeal petition within 10 busi ness days after the appellant receives
the WOSB or EDWOSB protest determination (see § 134.204 for filing and service
requirenents). An untinely appeal will be dism ssed

13 CFR § 134.704
§ 134.704 What are the effects of the appeal on the procurenent at issue?

Appel | ate decisions apply to the procurenment in question. If the contracting

of ficer awarded the contract to a concern that OHA finds to be ineligible, then the
contracting officer may term nate the contract, not exercise any options, or not
award further task or delivery orders.

13 CFR § 134.705

§ 134.705 What are the requirenents for an appeal petition?

(a) Format. There is no required format for an appeal petition. However, it nust
i nclude the follow ng information:
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(1) The solicitation or contract nunber, and the nanme, address, and tel ephone
nunber of the contracting officer;

(2) A statenment that the petitioner is appealing a WOSB or EDWOSB pr ot est
determ nation issued by the Y GC and the date that the petitioner received it;

(3) Afull and specific statement as to why the WOSB or EDWOSB pr ot est
determnation is alleged to be based on a clear error of fact or law, together with
an argunent supporting such allegation; and

(4) The nane, address, tel ephone nunber, facsimle nunber, and signature of the
appel l ant or its attorney.

(b) Service of appeal. The appellant nmust serve the appeal petition upon each of
the foll ow ng:

(1) The DX GC at U.S. Small Business Adm nistration, 409 3rd Street, SW,
Washi ngton, DC 20416, facsimle (202) 205-6390;

(2) The contracting officer responsible for the procurenent affected by a WOSB or
EDWOSB det er mi nat i on;

(3) The protested concern (the business concern whose WOSB or EDWOSB status is at
i ssue) or the protester; and

(4) SBA's Ofice of General Counsel, Associate General Counsel for Procurenent
Law, U S. Small Business Administration, 409 3rd Street, SW, Wshington, DC 20416,
facsiml e nunber (202) 205-6873.

(c) Certificate of Service. The appellant nmust attach to the appeal petition a
signed certificate of service neeting the requirements of § 134.204(d).

13 CFR § 134.706

§ 134.706 What are the service and filing requirements?

The provisions of § 134.204 apply to the service and filing of all pleadings and
ot her subm ssions permitted under this subpart unless otherwise indicated in this
subpart.

13 CFR § 134.707
§ 134.707 When does the DDGC transnit the protest file and to whonf®?

Upon recei pt of an appeal petition, the D)GC will send to OHA a copy of the
protest file relating to that determination. The DG will certify and authenticate
that the protest file, to the best of his or her know edge, is a true and correct
copy of the protest file.

13 CFR § 134.708
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§ 134.708 What is the standard of review?

The standard of review for an appeal of a WOSB or EDWOSB protest determination is
whet her the D/ GC s deternination was based on clear error of fact or |aw

13 CFR § 134.709

§ 134.709 Wien will a Judge dism ss an appeal ?

(a) The presiding Judge will dismss the appeal if the appeal is untinely filed
under § 134.703.

(b) The matter has been decided or is the subject of adjudication before a court
of conpetent jurisdiction over such natters. However, once an appeal has been
filed, initiation of litigation of the matter in a court of conpetent jurisdiction
will not preclude the Judge fromrendering a final decision on the matter.

13 CFR § 134.710

§ 134.710 Wo can file a response to an appeal petition and when nust such a
response be filed?

Al t hough not required, any person served with an appeal petition may file and
serve a response supporting or opposing the appeal if he or she wishes to do so. If
a person decides to file a response, the response nust be filed within 7 business
days after service of the appeal petition. The response shoul d present argunent.
13 CFR § 134.711

§ 134.711 WII the Judge permt discovery and oral hearings?

Di scovery will not be permitted, and oral hearings will not be held.
13 CFR § 134.712

§ 134.712 What are the limtations on new evidence?

The Judge may not admit evidence beyond the witten protest file nor pernit any
form of discovery. Al appeals under this subpart will be decided solely on a

review of the evidence in the witten protest file, argunents made in the appea
petition, and response(s) filed thereto.

13 CFR § 134.713

§ 134.713 When is the record cl osed?

13 CFR § 134.710

The record will close when the time to file a response to an appeal petition
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expires pursuant to 13 CFR 134. 710.

13 CFR § 134.714

§ 134.714 When nust the Judge issue his or her decision?

The Judge shall issue a decision, insofar as practicable, within 15 busi ness days
after close of the record.

13 CFR § 134.715

§ 134.715 Can a Judge reconsider his decision?

(a) The Judge mmy reconsider an appeal decision within 20 cal endar days after

i ssuance of the witten decision. Any party who has appeared in the proceeding, or
SBA, may request reconsideration by filing with the Judge and serving a petition
for reconsideration on all the parties to the appeal within 20 cal endar days after
service of the witten decision. The request for reconsideration nmust clearly show
an error of fact or law material to the decision. The Judge may al so reconsider a
decision on his or her own initiative.

(b) The Judge may remand a proceeding to the D)GC for a new WOSB or EDWOSB
determination if the D)GC fails to address issues of decisional significance
sufficiently, does not address all the rel evant evidence, or does not identify
specifically the evidence upon which it relied. Once remanded, OHA no | onger has
jurisdiction over the matter, unless a *73304 new appeal is filed as a result of
t he new WOSB or EDWOSB det ermi nati on

Steven C. Preston,
Admi ni strator.
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