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September 25, 2008

Department of Health and Human Services
Office of Public Health and Science
Attn: Brenda Destro
Hubert Humphrey Building
200 Independence Avenue, SW
Room 728E
Washington, DC 20201

Re: Comments on Health and Human Services -- “Provider Conscience
Regulations” – Notice of Proposed Rulemaking, 73 Fed. Reg. 50274, August
26, 2008, RIN 0991-AB48.

The following comments are submitted by the National Women’s Law Center (“Center”), a
nonpartisan, non-profit organization based in Washington, D.C. dedicated to improving the lives
of women and girls. The Center submits the following comments in opposition to the “Provider
Conscience Regulation” proposed by the Department of Health and Human Services (the
“Department”). 73 Fed. Reg. 50274 (August 26, 2008) (hereinafter the “Proposed Rule”). The
Center urges the Department to withdraw the Proposed Rule because, if issued, it would
significantly undermine patients’ access to vital health services and information, and poses
especially grave risks to women’s health and their very lives.

The Proposed Rule is illegal, unwise and inconsistent with time-tested health practices. It would
ignore the health needs of patients, even in emergency situations. It would open the door for
doctors, nurses, insurance plans, hospitals, and nearly any other employee in a health care setting
to deny women access to most forms of birth control. It would alter longstanding court and
administrative interpretations of existing law and have an enormous impact on hundreds of
thousands of hospitals, health centers, and doctors’ offices, laboratories, medical schools,
pharmacies and the patients they serve because of its application to any health service. It would
create serious confusion throughout the health care system by making dramatic changes without
regard to existing legal requirements. Any one of these failings would warrant withdrawal of the
Proposed Rule. Taken together, they demonstrate that it is imperative that the rule be promptly
withdrawn.

I. Background

The Department asserts that it is promulgating this rule to educate recipients of Department
funds about their legal obligations under the Church Amendmentsi, the Weldon Amendmentii,
and the Public Health Service Act § 245 (“Coats Amendment”).iii These laws allow individuals
and institutions to refuse to participate in certain health services or research activities or to
provide abortion and sterilization services, in specified circumstances. Yet, rather than educate,
the Proposed Rule dramatically changes current health care practices and protections in ways
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that would create great confusion and hardship. Nor does the proposal establish any need for the
“education” it supposedly seeks to provide.

Remarkably, in the over 40 pages of text released by the Department on the Proposed Rule, less
than one page is dedicated to describing the “Problem” which the rule seeks to remedy.iv

In the brief section provided in support of the need for issuing this rule, the Department begins
with a vague and basically unsupported assertion, that “[t]here appears to be an attitude…that
health care professional and institutions should be required to provide or assist in the provision
of medicine or procedures to which they object, or else risk being subjected to discrimination.”v

The only evidence the Department provides of this “attitude” is an erroneous charge that the
American Board of Obstetrics and Gynecology (ABOG), the organization responsible for
certifying obstetricians and gynecologists in this country, has required physicians to violate their
conscience by referring patients for abortionvi—a charge that ABOG has vehemently denied in a
public letter to the Department.vii

The Department fails to provide even one example of how, according to the Proposed Rule,
health care professionals had to “choose between their capacity to practice in good standing and
their right of conscience.”viii In fact, ABOG has called on the Department to hold a hearing to
reveal, among other things, actual cases of misconduct that the rule is intended to address. To
date, the Department has failed to do so. Without any credible evidence to support the necessity
of the Proposed Rule, and given the dramatic and harmful nature of the changes it would make,
the Department should not go forward with the rule, but rather follow a deliberative and reasoned
process.

II. The Proposed Rule Threatens to Undermine Employers’ Ability to Protect
Patients While Also Respecting Employees’ Religious Beliefs

The Proposed Rule prohibits “discrimination” against certain publicly funded health care
entities—both individuals and institutions—that refuse to provide any health care service based
on religious objections. However, the Department has failed to define “discrimination” or clarify
that any reading of “discrimination” under the Proposed Rule must conform to the understanding
of religious discrimination under Title VII of the Civil Rights Act of 1964,ix and in particular to
the framework for assessing whether an employer must provide a reasonable accommodation for
a religious objection. Any other interpretation would be contrary to the Congressional intent of
the underlying laws which have, for years, been applied consistent with the long-established
Title VII framework. In fact, just recently the Equal Employment Opportunity Commission
reiterated these existing rights and obligations in a compliance manual section endorsing Title
VII precedent that provides adequate and appropriate protections for the religious rights of health
care workers.

A. The Church, Coats and Weldon Amendments Must Be Read in Light of Title
VII Protections

There is nothing in the legislative history of the Church, Coats and Weldon Amendments to
suggest that Congress intended to ignore, displace or upset the careful balance set in Title VII
between the right of individuals to enjoy reasonable accommodation of their religious beliefs and
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the right of employers to conduct their businesses without undue interference. If Congress had
intended to take such a dramatic step as overturning Title VII, it surely would have said so.

The first of the three provisions—the Church Amendments—has been in existence since the
early 1970s and was enacted by Congress in response to debates about whether the receipt of
federal funds required recipients to provide abortion or sterilization services. Not only have the
Church Amendments and Title VII stood independently, and not in conflict, for over three
decades, but to the extent that Church has been raised in case law, courts have applied the same
careful analysis of the impact on patients needs as has always been conducted under Title VII.
Gray v. Romeo, 697 F.Supp. 580, 589-91 (D.R.I.1988).x

Similarly, the legislative history of the Coats Amendment, adopted over 30 years after Title VII
protections came into existence, does not indicate in any way that the intent of Congress in
enacting the amendment was to undermine Title VII’s longstanding protections for religion in
the workplace. Congress adopted the Coats Amendment in response to a decision by the
accrediting body for graduate medical education to require ob-gyn residency programs to provide
abortion training.

Moreover, the proponents of the Weldon Amendment made “modest” claims about their
amendment, suggesting that the additional language was necessary to clarify existing
“conscience protections”—nothing in the legislative history suggested that the intention of the
additional language was to undermine Title VII protections but only leave existing standards in
place.xi Weldon proponents claimed to only bootstrap Church and Coats to expand the universe
of covered entities, not change substantive standards.xii

For those reasons, any interpretation of the underlying laws must be read in light of Title VII
protections. Any other interpretation would be contrary to the Congressional intent of the
underlying laws, and will lead to absurd and outrageous results. For example, a health care
provider could be forced to hire employees who refuse to be involved in medical services that
form the core of the medical services it offers. It was never the intent of Congress to force a
reproductive health care provider that provides family planning services, for example, to hire an
employee who objects to providing contraception or to force an infertility clinic to hire someone
opposed to assisted reproduction.

For more than four decades, Title VII has contemplated a balancing of interests and given
employers leeway to take into account the effect of an employee’s refusal on patients’ health
care needs. The following demonstrates how this balancing has worked.

B. Title VII Adequately Protects Health Care Worker’s Religious Rights and
Recent EEOC Guidelines Endorse Title VII’s Long-Established Framework

Title VII prohibits employers, employment agencies and unions from discriminating against an
employee based on that employee’s race, color, religion, sex, and national origin. Solely with
respect to religion, Title VII also requires reasonable accommodation of employees’ or
applicants’ sincerely held religious beliefs, observances, and practices when requested, unless
accommodation would impose an “undue hardship” on employers’ business operations.xiii Under
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Title VII, an accommodation is an “undue hardship” when it requires an employer to bear a
“more than de minimis” cost or burden.xiv

Despite the Department’s claims that the Proposed Rule is necessitated by a fundamental lack of
respect for the religious beliefs of employees, courts have protected the rights of health care
workers to refuse certain duties based on their religious beliefs and practices. See Nead v. Board
of Trustees of Eastern Ill. Univ., 2006 WL 1582454, 98 Fair Empl. Prac. Cas. (BNA) 594 (C.D.
Ill. 2006) (employer violated Title VII by failing to consider accommodation in denying a
promotion to a nurse who would not dispense emergency contraception); Hellinger v. Eckerd
Corp., 67 F. Supp. 2d 1359 (S.D. Fla. 1999)(defendant violated Title VII by failing to consider
an accommodation for a pharmacist who refused to sell condoms where undue hardship was only
“speculative”); Tramm v. Porter Mem’l Hosp., 1989 U.S. Dist. LEXIS 16391 (N.D. Ind.)
(employer fired employee and made no attempt to accommodate religious objections to cleaning
abortion instruments, including employee’s request for a transfer to another department, in
violation of duty to accommodate). These cases demonstrate that courts do address employers’
duty to accommodate the religious objections of employees under Title VII.

What the Proposed Rule does not make clear, however, is that Title VII authorizes employers to
deny a worker’s request for an accommodation of religious practice if the accommodation would
unduly interfere with the functioning of the employer’s business, including interference with
patients’ access to services or information. See, e.g., Shelton v. University of Med. and Dentistry
of N.J., 223 F.3d 220, 227 (3rd Cir. 2000) (hospital offered a reasonable accommodation to
transfer a nurse to a different ward when she refused to treat certain pregnancy complications on
the grounds that the treatment, in her view, amounted to an abortion);xv Noesen v. Medical
Staffing Network, Inc., 2006 WL 1529664 (W.D. Wis.) (employer offered pharmacist option of
notifying other members of the staff when a customer needed a contraceptive prescription filled;
employer did not have to accommodate “abandonment” of customers), aff’d, 2007 WL 1302118,
100 Fair Empl. Prac. Cas. (BNA) 926, (7th Cir.) (slip op.); Grant v. Fairview Hosp., 2004 WL
326694, 93 Fair Empl. Prac. Cas. (BNA) 685 (D. Minn. 2006) (employer did not have to
accommodate ultrasound technician’s religiously based need to “counsel” pregnant patients who
were considering abortions and risk harm to patients owed a duty of care by the defendant).

The longstanding framework established under Title VII has worked to protect employees’
religious freedoms. In fact, the EEOC—the federal agency charged with the enforcement of
Title VII and other key employment discrimination laws—has just released an extensive
guidance explaining the long-standing understanding of the proper balance between an
employee’s right to request an accommodation and an employer’s discretion not to suffer undue
interference with its business. Approved unanimously by the bi-partisan Commission, the
Manual recognizes that the cases protecting patients’ access to care strike the proper balance between
respect for religious beliefs and employers’ need to serve their customers and patients.xvi The
referenced case law—including the above-mentioned Shelton and Noesen—illustrate the
protections and limitations under Title VII that directly relate to the issues raised in the Proposed
Rule.

Title VII is the only proper authority on the meaning of the term “discriminate” in the context of
the statutes authorizing promulgation of the Proposed Rule. However, the Proposed Rule fails to
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even mention Title VII or the EEOC guidance and, at a minimum, could lead employers to fear
that failing to accommodate an employee’s religious beliefs, even when the accommodation
would impose an undue hardship and endanger patients, could be considered “discrimination”
under the rule—a reading inconsistent with Title VII. Finally, the rule not only contravenes
Congress’ intent to be consistent with Title VII, but is also inconsistent with the Establishment
Clause and the 1st, 5th, 10th, and 14th Amendments of the U.S. Constitution.

III. The Proposed Rule Threatens Access to Most Forms of Birth Control

Less than two months ago, as evidenced by a leaked draft version of this rule, the Department
was contemplating a definition of abortion that would have implicated most commonly used
forms of birth control. Now, while the Proposed Rule has left the term “abortion” undefined,
given the permissive language in the draft version, it has left the door open for that kind of
unacceptable definition to be used in practice. It is irresponsible at best to allow for such a
reading, which clearly contravenes Congressional intent.

In the earlier leaked rule, the Department defined abortion as being “any of the various
procedures—including the prescription, dispensing, and administration of any drug or the
performance of any procedure or any other action—that results in the termination of the life of a
human being in utero between conception and natural birth, whether before or after
implantation” (emphasis added). This definition conflicts with the long-standing view of
medical experts, including the American College of Obstetricians and Gynecologists (ACOG),
who agree that pregnancy is not established until a fertilized egg has been implanted in the wall
of a woman’s uterus. It sweeps commonly used forms of birth control pills, IUDs, and
emergency contraception, all methods that may act after fertilization to prevent implantation into
its ambit.xvii Outrageously, the definition would also implicate Plan B, which has been approved
by the U.S. Food and Drug Administration (FDA) as a method of contraception, because it
occasionally works by interfering with implantation.xviii

The widely-accepted medical definition distinguishes between a contraceptive that prevents
pregnancy and an abortifacient that terminates it.xix The federal government has also long
accepted this distinction. For example, the federal regulations implementing the Hyde
Amendment—prohibiting federal funding for abortions for low-income women—state that,
while not available for abortions, funding is available for “drugs or devices to prevent
implantation of the fertilized ovum.”xx Since the 1970s, the Department of Health and Human
Services has had an official definition of pregnancy for purposes of establishing certain
safeguards when federally funded research involves pregnant women which considers pregnancy
to commence after implantation.xxi The FDA has acknowledged that the scientific and medical
definition of abortion is after implantation.xxii And, the Bush Administration rules governing
research involving human subjects also define pregnancy stating, it “encompasses the period of
time from implantation until delivery.”xxiii
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A. The Proposed Rule’s Attempt to Allow Contraception to be Included
Within the Ambit of Abortion Contravenes Congressional Intent

When asked to clarify that the Proposed Rule does not apply to birth control, the Department’s
Secretary Leavitt stated: “This regulation does not seek to resolve any ambiguity in that area.”xxiv

That reply both inserts ambiguity where none has existed in medicine or law, and underscores
the invalidity of the Proposed Rule. To sweep contraception within the term “abortion” by
claiming an “ambiguity” that could allow such a reading contravenes Congress’s intent in the
Church, Coats and Weldon Amendments.

Congress, most recently, explicitly addressed this issue in the context of the Weldon
Amendment. During floor debate on a predecessor bill to the Weldon Amendment (the Abortion
Non-Discrimination Act)xxv and in response to concerns about the potential implications of the
bill to contraception, Representative Weldon said:

The other thing I want to comment on is this business about contraception.
Contraception is not defined by the FDA as abortion. The morning-after
pill is not defined by the FDA as abortion. It is defined as contraception.
It is something different. So to interpret this statute to claim that it is
going to prohibit access is to take essentially a religious entity’s doctrine
and put that into the statute, and it is just not there. It is not in the
language.xxvi

B. Women’s Access to Contraception is Threatened

Given the permissive language in the leaked version and Secretary Leavitt’s public comments,
the Proposed Rule leaves the door open for insurance plans, hospitals, doctors, nurses, and nearly
any other employee in a health care setting to define abortion for themselves in ways that limit
access to birth control.

Federal programs such as Medicaid and Title X that provide family planning services to low-
income women would be placed in an impossible position. For example, Medicaid and Title X
contain program requirements ensuring access to contraceptive services and counseling. It
would defy common sense for Congress to create these programs but then, at the same time,
interpret abortion in this context to include contraception which could lead to an outrageous
result: the same health care providers receiving these federal dollars to specifically provide
family planning services could also refuse to provide such services.

States could be hampered in their ability to enforce their own laws protecting women’s access to
contraception. Twenty-four statesxxvii have enacted laws that require insurance policies offered
in those states to include contraceptive coverage if other prescription drugs and devices are
covered. Fourteen statesxxviii have laws that require hospital emergency rooms to provide
information about or access to emergency contraception to sexual assault survivors.
Californiaxxix, Illinoisxxx, Mainexxxi, Massachusettsxxxii, Nevadaxxxiii, New Jerseyxxxiv, and
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Washingtonxxxv all require pharmacists or pharmacies to ensure that valid prescriptions are
filled.xxxvi

The Proposed Rule requires entities, including states and local governments, to certify in writing
that they will not discriminate against health care providers who refuse to provide abortion
services—which as discussed above could include most common forms of birth control. Under
the broad language of the rule, hospitals, insurers, health management organizations and other
health care entities could claim they are being discriminated against if states attempt to enforce
these laws. The Department does not provide any guidance to states in this arena because the
Proposed Rule fails to define “discrimination.” Opening up confusion over the meaning of
“discrimination” under the rule and creating even a question regarding the application of the
Proposed Rule to such established state laws and protections not only underscores the serious
problem with the rule, as well as its contravention of clear Congressional intent that no such
dramatic consequences would result from the legislation.

IV. The Proposed Rule Exceeds Congressional Intent Regarding the Right of
Institutions and Individuals to Refuse Emergency or Medically Necessary Abortions

A. The Rule Could Allow Hospitals to Deny Patients Life-Saving Medical Care
in Emergency Situations

The Proposed Rule fails to address treatment of women facing emergency health situations,
including an emergency requiring an abortion, thereby inviting additional confusion and great
danger to women’s health. The Emergency Medical Treatment and Active Labor Act
(“EMTALA”) requires hospitals that have a Medicare provider agreement and an emergency
room or department to provide to anyone requesting treatment an appropriate medical screening
to determine whether an emergency medical condition exists, and to stabilize the condition or, if
medically warranted, to transfer the person to another facility. See 42 U.S.C. § 1395dd(a)-(c).

Because the Proposed Rule does not contain an explicit exception for situations in which an
emergency abortion is needed to protect the health or life of a woman, the rule is confusing to
institutions regarding their obligations under the Proposed Rule as they relate to EMTALA.
While no hospital is required to perform elective abortions, every hospital is required to comply
with EMTALA. Even a religiously-affiliated hospital with an institutional objection to abortion
must perform abortions in emergency situations, for example, when a woman is having a
miscarriage and needs to have the pregnancy terminated in order to prevent further hemorrhaging
or infection.xxxvii

The American College of Obstetrics and Gynecology (ACOG) Ethics Committee Opinion, which
has been cited as an impetus of the Proposed Rule,xxxviii describes a case where a woman with a
“life threatening pulmonary embolism” was refused a medically necessary pregnancy
termination at a religiously affiliated hospital, and suffered delayed care as a result. Given that
the rule was drafted in response to this ACOG opinion, religiously affiliated institutions may
believe that this rule allows them the right to refuse emergency abortions.xxxix

Under the Proposed Rule, hospitals are “entities” that may not be discriminated against for
refusing to provide abortions.xl The applicability section of the rule provides that:
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“Any State or local government that receives federal funds appropriated through the
appropriations act for the Department of Health and Human Services is required to
comply with sections 88.(b)(1)…”xli

Subsection 88.4(b)(1) provides:

“Any entity to whom this subsection 88.4(b)(1) applies shall not subject any institutional
or individual entity to discrimination on the basis that the health care entity does not
provide, pay for, provide coverage of, or refer for, abortion.”xlii

It is unclear whether a state’s enforcement of EMTALA against a hospital that fails to require
medical treatment for emergency abortion-related services would be considered “discrimination”
under the Proposed Rule. Since noncompliance under the Proposed Rule could lead to a loss of
federal funding, states would be in a precarious position of choosing which requirement to
follow, with millions of dollars in federal funds they depend on to provide care to their most
vulnerable residents at risk.

As is the case with birth control, where ambiguity and uncertainty would be created by the
Proposed Rule in contravention of Congressional intent, so too Congressional intent clearly does
not support the undermining of EMTALA’s protections to women. Representative Weldon,
himself, in defending the purpose of his amendment against a lawsuit filed by the California
Attorney General, explicitly stated “[The amendment] simply prohibits coercion in nonlife-
threatening situations.”xliii

B. The Rule Exceeds Congressional Intent by Expanding the Scope of the Right
to Refuse Medical Treatment of Pregnancy-Related Conditions

Section 88.4(a) of the Proposed Rule provides a description of the activities that institutions and
individuals would not be required to engage in. Included are all abortions. Therefore, it appears
the Department would allow institutions and individuals to abandon women who are in need of
medical care because they are experiencing a miscarriage, ectopic pregnancy or complications
from an induced abortion. The Rule would allow for these refusals, even though continuing
these pregnancies may be life-threatening to the woman. The fact that the earlier, leaked version
had limited the application of the rule to “induced,” rather than all abortions, reinforces this
concern.

The Proposed Rule flies in the face of Congressional intent, which clearly indicates that the
respective amendments were not meant to allow providers to forgo all abortion training, or refuse
to provide, refer for or make arrangements for all abortions. Both Mr. Weldonxliv and Mr. Coats,
during floor debates on their respective amendments, stated that the refusals were intended to
cover “elective abortions.” The legislative history of Coats states:

Providers will continue to train the management of complications of induced abortion as
well as train to handle [a] situation involving miscarriage and still birth or a threat to the
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life of the mother. The amendment requires no change in the practice of good obstetrics
and gynecology.xlv

Clearly, in this regard as well, the Proposed Rule would endanger women’s health and their
lives, and is in direct conflict with Congressional intent.

V. The Proposed Rule Would Undermine Patients’ Access to Information, Counseling,
and Referrals

The Proposed Rule defines the statutory phrase “assist in the performance” when referring to
activities that an individual can refuse to engage in so broadly as to encompass a host of
activities that are far outside the common understanding of the term. Specifically, the Proposed
Rule defines “assist in the performance” to include referrals, training, counseling, and even
making arrangements for the objected-to treatment—thereby potentially capturing custodians,
receptionists, and file clerks within the scope of what should be a far more narrow rule.

If this proposed rule were implemented, women seeking care at a health care facility that
receives direct or indirect funds from the Department could be denied basic information about all
of their health care options, including the option of safe and legal abortion care. The rule would
allow a broad range of health care providers and entities to refuse to even refer for abortion or
family planning services—allowing health care providers to deny women information they need
to make responsible decisions about their health and lives.

Section 88.4(d) is particularly troublesome here because it prohibits entities from requiring
individuals to “assist” (i.e., providing information, counseling , or referrals) in the performance
of “any part of a health service program or research activity if such service or activity would be
contrary to his religious beliefs or moral convictions.” That the Proposed Rule could be
interpreted to permit health care providers to refuse to provide information and counseling to
their patients regarding any health service, would result in denying patients their right to
informed consent. Providers are legally required to inform patients of all treatment options. xlvi

The doctrine is premised on the fundamental principle that a competent individual has a right to
determine what shall be done with her own bodyxlvii. In order to exercise this right, the health
care provider must provide the individual with sufficient information to make an “intelligent”
decisionxlviii.

The breadth of the Proposed Rule also has implications for those providing services and
information in a wide range of areas including HIV, drug addiction, infertility, vaccinations,
psychology, sexually transmitted infections and end-of-life care, among others. An oncologist
working in a federally funded prostate cancer treatment program, for example, could withhold
information from a patient about the option of extracting and freezing sperm before cancer
treatment. In this scenario, the oncologist may personally object to assisted reproduction and
believe the rule supports his failure to inform the patient about his last chance to have
genetically-related children. This Proposed Rule dangerously stands in the way of the
information patients need to make health care decisions for themselves and their families.

***
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xxviii The states are Arkansas, California, Colorado, Connecticut, Illinois, Massachusetts, Minnesota, New Jersey,
New Mexico, New York, Oregon, South Carolina, Washington, and Wisconsin. S.B. 847, 86th Gen. Assem., Reg.
Sess., 2007 Ark. Acts 1576; CAL. PENAL CODE § 13823.11; COLO. REV. STAT. § 25-3-110 (2007); S.B. 1343,
2007 Leg., Reg. Sess., 2007 Conn. Acts 07-24; 410 ILL. COMP. STAT. § 70/2.2; ILL. ADMIN. CODE tit. 77, §
545.20, -.35, -.60, -.95; MASS. GEN. LAWS ANN. ch. 41, § 97B; MASS. GEN. LAWS ANN. ch. 111, § 70E;
MINN. STAT. ANN.§145.471 (2007); N.J. STAT. ANN. §§ 26:2H-12.6b to 26:2H-12.6g; N.J. STAT. ANN.
§52:4B-44; N.M. STAT. ANN. § 24-10D-1,-2, -3, -4, -5; N.Y. PUB. HEALTH LAW § 2805-p (2003); H.B. 2700,
74th Leg. Assem., 2007 Reg. Sess. (Ore. 2007); S.C. CODE ANN. § 16-3-1350; WASH. REV. CODE ANN. §§
70.41.020, .350, .360 (2002); A.B. 377, 2007 Leg., Reg. Sess., 2007 Wisc. Acts 102.
xxix In California, the pharmacist may refuse only with employer’s consent, but the pharmacy must ensure timely
access. CAL. BUS. & PROF. CODE §§ 4314, 4315, 733 (2005).
xxx ILL. ADMIN. CODE tit. 68, § 1330.91 (2005).
xxxi CODE ME. R. ch. 19 § 11 (2004) (citing ME.REV. STAT. ANN. tit. 32 § 13795(2)).
xxxii Pharmacy board interpretation of MASS. GEN. LAWS c. 94C, s. 19(a) (2004).
xxxiii NEV. ADMIN. CODE § 639.753 (2006).
xxxiv S.B. 1195, 2007 Reg. Sess. (N.J. 2007), to be codified at N.J. STAT. ANN. § 45:14-40 et seq.
xxxv WASH. ADMIN CODE § 246-869-010 (2007). The Washington rules have been enjoined as to Plan B®
emergency contraception, pending litigation. Stormans, Inc. v. Selecky, 524 F.Supp.2d 1245 (W.D.Wash. Nov 08,
2007) (No. C07-5374RBL).
xxxvi Note that there are an additional seven states that prohibit pharmacists from obstructing patient access to
medication or from refusing to transfer prescriptions to another pharmacy: AL, DE, NY, NC, OR, PA, TX. See
NWLC, “Pharmacy Refusals: State Laws, Regulations, and Policies” Map, at
http://www.nwlc.org/pdf/PharmacyRefusalPoliciesJanuary2008.pdf.
xxxvii Freedman, et. al, When There’s A Heartbeat: Miscarriage Management in Catholic Hospitals, AMERICAN

JOURNAL OF PUBLIC HEALTH, Oct. 2008.
xxxviii HHS Press Release, Regulation Proposed to Help Protect Health Care Providers from Discrimination (Aug.
21, 2008).
xxxix The Limits of Conscience Refusal in Reproductive Medicine, ACOG Committee Opinion, Number 385 (Nov.
2007), http://www.acog.org/from_home/publications/ethics/co385.pdf.
xl The Proposed Rule, 73 Fed Reg. 50277, Section 88.2 Definitions.
xli Id. at 50278, Section 88.3 Applicability.
xlii Id. at 50283, Section 88.4(b)(1).
xliii 151 Cong. Rec. H177 (Jan. 25, 2005) (statement of Rep. Weldon).
xliv 150 Cong. Rec. H10090 (Nov. 20, 2004) (statement of Rep. Weldon).
xlv 141Cong. Rec. S17293 (June 27, 1995) (statement of Rep. Coats).
xlvi Informed consent is a common law doctrine that may be used to bring an action for medical malpractice. Other
theories that implicate the medical malpractice cause of action include basic negligence and negligence as a matter
of law. See Harbeson v. Parke-Davis, Inc., 746 F.2d 517 (1984).
xlvii Id. at 522.
xlviii Id.
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