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CONTRACEPTIVE COVERAGE: A MULTI-TRACK APPROACH

Despite the fact that access to contraception is critical to preventing unintended pregnancies and
enhancing women’s health, health insurance plans continue to exclude coverage of contraceptive
drugs and devices even while they include coverage of other prescription drugs and devices.

Advocates for women’s health and equity are pursuing a multi-track approach to ensure
that women receive access to needed contraceptives. At the federal level, this effort includes
enforcing Title VII of the Civil Rights Act of 19641 as well as seeking passage of a new federal
law requiring that insurance plans covering prescription drugs include coverage of FDA-
approved prescription contraceptives. At the state level, efforts include both legislative and
administrative approaches to gaining contraceptive coverage. These approaches are
complementary, and all are necessary.

Federal and State Approaches to Contraceptive Coverage

Contraceptive Coverage for Federal Employees. The federal government is one of the largest
employers in the nation, with 1.2 million women enrolled in its health benefits program.2

Congress has enacted legislation requiring all health insurance plans available to federal
employees to include coverage of prescription contraceptives if other prescription drugs are
covered.3 This success set a standard for other health insurance plans, and signaled to political
leaders that contraceptive coverage is a basic, necessary health care provision demanded by
American women.

Title VII of the Civil Rights Act. Title VII of the Civil Rights Act of 1964, and the Pregnancy
Discrimination Act of 1978 that Title VII incorporates, prohibit sex discrimination (including
pregnancy discrimination) by employers with 15 or more employees, including in the health
insurance benefits these employers provide to their employees. Employers that provide health
insurance that covers prescription drugs and devices but excludes prescription contraceptives are
in violation of Title VII’s prohibition against sex discrimination. In December 2000, the Equal
Employment Opportunity Commission (EEOC), which enforces Title VII, issued a ruling
confirming that such exclusion of contraceptive coverage is a Title VII violation.4 On June 12,
2001, in Erickson v. Bartell Drug Co, a federal court for the first time ruled that an employer
offering otherwise comprehensive health insurance to its employees, but failing to cover
prescription contraceptives, was violating Title VII.5 Recently, under the particular factual
circumstances in the case and in our view in error, a divided panel of the Eighth Circuit Court of
Appeals decided otherwise, implicating the Title VII right to contraceptive coverage for
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individuals in those states.6

Federal Legislation Mandating Contraceptive Coverage. A proposed federal law, called the
Equity in Prescription Insurance and Contraceptive Coverage Act (EPICC), which would require
all private insurance plans that provide prescription drug coverage to include prescription
contraceptive coverage, was first introduced in Congress in 1997. Since then, the bill has been
introduced numerous times, most recently in 2009 as part of the Prevention First Act (S. 21 and
H.R. 463), which contains a number of measures designed to reduce unintended pregnancy.
Although federal contraceptive coverage legislation has received broad, bipartisan support, a bill
has yet to pass.

State Legislative and Administrative Approaches. Twenty-five states have enacted legislation
specifically requiring private insurance coverage of contraceptives. The states are: Arizona,7

Arkansas,8 California,9 Connecticut,10 Delaware,11 Georgia,12 Hawaii,13 Illinois,14 Iowa,15

Maine,16 Maryland,17 Massachusetts,18 Missouri,19 Nevada,20 New Hampshire,21 New Jersey,22

New Mexico,23 New York,24 North Carolina,25 Oregon,26 Rhode Island,27 Vermont,28

Washington,29 Wisconsin,30 and West Virginia.31 Contraceptive coverage legislation also has
been introduced in other states.32 State advocates also are working with the offices of state
Insurance Commissioners to require private insurers to cover prescription contraceptives if they
cover other prescription medicines. In addition, many states have state laws against sex
discrimination in employment, which should be interpreted, just as Title VII is interpreted by the
EEOC, to prohibit employers from excluding prescription contraceptives from their employee
health benefits if other prescription drugs are included. This has already happened in three states:
Michigan, Montana, and Wisconsin (before Wisconsin enacted contraceptive coverage
legislation in 2009).33

Why All of These Approaches Are Necessary

The EEOC’s Ruling and Litigation Under Title VII Will Help Ensure Compliance with
Existing Federal Anti-Discrimination Law. The rulings by the EEOC and a federal court
confirming that the exclusion of contraceptive coverage is a violation of Title VII, the federal
law prohibiting sex discrimination in employment, should prompt many employers to add
contraceptive coverage to their employee health benefits. Employers who are not in compliance
with Title VII risk private lawsuits like the Erickson case as well as EEOC enforcement action.
Employers found in violation of Title VII face liability for compensatory and punitive damages.

Enactment of EPICC and Similar State Laws Is Needed to Reach Millions of Additional
Women. An estimated 10.3 million Americans obtain health insurance from private insurance
other than employer-provided plans.34 This includes people who are: self-employed; employed
by employers who offer no health insurance; part-time, temporary, and contract workers; early
retirees too young for Medicare; and unemployed or disabled but not eligible for public
insurance. Women are disproportionately represented in several of these categories, such as



National Women’s Law Center, Washington, DC, August 2009
Page 3

part-time, temporary, and contract workers. Moreover, those who do receive health insurance
through their employment are not all covered by Title VII of the Civil Rights Act; Title VII
applies only to employers with 15 or more employees – less than a fifth of all U.S. employers –
and some 14 million workers are employed by entities that fall beneath this threshold.35

Requiring contraceptive coverage through enforcement of Title VII thus will not benefit these
people. EPICC and similar state laws, on the other hand, will apply to all private insurance plans
and require them to provide equitable contraceptive coverage.

Only EPICC and State Contraceptive Coverage Laws Will Ensure That Contraceptive
Coverage is Offered By Insurance Providers. Title VII and the similar state laws against sex
discrimination in employment apply only to employers; they do not cover insurance providers.
Without laws requiring all insurance plans to include contraceptive coverage, employers could
have difficulty finding insurance plans that offer this coverage. The enactment of EPICC and
similar laws at the state level will ensure that contraceptive coverage will be included in all
insurance plans that cover other prescription drugs.

These Approaches Reinforce One Another. Waging a multi-pronged attack on the exclusion
of contraceptives from health insurance coverage underscores the importance of this issue to
women and all those who care about equity in women’s health care. These different approaches
reinforce the message that equitable contraceptive coverage is a common sense, necessary
policy, and thereby add to our momentum. Victories on any of these fronts – like the victory in
assuring contraceptive coverage for federal employees and the EEOC and court rulings under
Title VII – bring us closer to our goal.
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