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Introduction and Summanry

In communities all across the
United States, mergers between com-
peting hospitals are causing a reduction
in the availability of women's reproduc-
tive health services. Driven by pres-
sures to cut costs and consolidate
resources, hospitals are increasingly
turning to mergers and other forms of
affiliation with one another, producing
what commentators have dubbed a
“merger mania.” By one reckoning,
nearly two in five of the nation’s 5,200
non-federal hospitals were involved in
merger and acquisition activity from
1994 through 1996. It is when these
transactions involve both a religiously-
affiliated institution and a secular one,
as is increasingly the case, that repro-
ductive health services are most often
threatened.

Hospitals affiliated with the Catholic
church, and some other religiously-affili-
ated institutions, bar the delivery of cer-
tain reproductive health services. The
Ethical and Religious Directives govern-
ing Catholic health facilities specifically
ban: abortion, contraceptive services
and counseling (including HIV risk
reduction counseling), sterilization pro-
cedures, infertility treatments, and the
“morning-after” pill. When hospitals
that are governed by such restrictions
merge with others that are not, and
then impose their policies against repro-
ductive health services on facilities that
previously provided them, patients lose.
They lose because they are deprived of
access to needed services or; at best,
because they must bear additional costs,
delays and health risks in order to
obtain these services outside their local
communities. These burdens fall most
heavily on poor women and women in
rural areas, but adversely affect many
others as well.

Health care advocates and commu-
nity activists seeking to preserve access
to reproductive health services have
begun to generate community pressure
to challenge hospital mergers that
threaten to reduce the availability of
these services. On a few occasions,
these efforts have either blocked the
consummation of such mergers alto-
gether or caused them to be restruc-
tured to ensure the continuing availabil-
ity of needed services. There is one
potentially powerful weapon, however,
that has not yet been utilized toward
this end: the antitrust laws.

The nation’s federal and state
antitrust laws are designed to preserve
vigorous competition among rival
providers of goods and services, in
order to ensure that consumers can
get the highest quality products and
services at the lowest possible prices.
Mergers between hospitals are gov-
erned by these laws, principally Section
7 of the Clayton Act, a federal law bar-
ring mergers and acquisitions that may
substantially lessen competition.

Proposed mergers that are large
enough — in general, where the trans-
action is valued at over $15 million —
must be reported in advance to the
federal antitrust enforcement authori-
ties, the U.S. Department of Justice
(DQ)J) and the Federal Trade
Commission (FTC). A merger subject
to this “pre-merger clearance” require-
ment is delayed a minimum of 30 days
to allow the DOJ or FTC to review it
and, if necessary, go to court to obtain
an order halting the transaction. The
proposed merger may be stopped if
the court finds that it is likely to lead to
substantially reduced competition in the
relevant market. Both the DO]J and the
FTC recently have been increasingly

NATIONAL WOMEN'S LAW CENTER ‘ |

o

One potentially
powerful weapon
has not yet been
used to preserve
diminishing
services: the

antitrust laws.



70773P. nvpRL 11/10/00 4: 05 PM Page 2

—p—

active in challenging mergers that
threaten to harm consumers.

The antitrust laws thus can become
an important set of tools for those
concerned about the consequences of
a hospital merger. These laws can be
used to bring a halt to the transaction
altogether, or to force the merging par-
ties to agree to conditions that will pre-
vent or lessen the harm it threatens —
for example, by requiring that repro-
ductive health services continue to be
offered after the merger.

In order to acquaint antitrust new-
comers with the relevant law, this
Report explains the substantive
requirements of the antitrust laws gov-
erning hospital mergers and outlines
the ways to challenge a potentially
harmful merger under those laws. The
legal analysis provided here, as well as
the background on the barriers women
face in seeking reproductive health ser-
vices, is also intended to be of use to
federal and state officials charged with
enforcing the antitrust laws.

Part One of this Report describes
the nature and extent of the underlying
problem — the diminishing availability
of abortion and other women's repro-
ductive health services, and the way in
which mergers involving religiously-affili-
ated hospitals are exacerbating this
problem. Significant analysis of the
merger phenomenon has been under-
taken by other organizations, such as
Catholics for a Free Choice (CFFC),
and this part of the Report draws
heavily on the work of CFFC and oth-
ers.

Part Two of the Report, “Using the
Antitrust Laws,” explains how the
antitrust laws apply to a prospective
hospital merger that threatens to elimi-
nate women's reproductive health ser-
vices. This part of the Report explains
the factors that the antitrust enforce-
ment authorities will consider in analyz-
ing a merger that threatens to eliminate
reproductive health services (“The
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Applicable Antitrust Principles™). This
section also includes a brief discussion
of other conduct that threatens repro-
ductive health services, such as anti-
competitive acts by HMOs or a hospi-
tal's denial of physician staff privileges,
which might also be subject to antitrust
challenge. Part Two then describes
ways to mount a challenge under the
antitrust laws (“How To Bring a
Challenge™). It outlines how to
approach the federal antitrust enforce-
ment authorities, the Justice
Department and Federal Trade
Commission; discusses the role of state
laws and law enforcement authorities
such as the state Attorneys General;
and, finally, explores the possibility of
private suits.

As explained in Part Two of the
Report, the most effective way to
mount an antitrust challenge to a
merger is to persuade a federal or
state agency to take action to halt it
before it is consummated. The agencies
will be most interested in challenging a
merger if it appears anticompetitive
when subjected to their five-step ana-
lytic approach, drawn from the
Department of Justice and Federal Trade
Commission Horizontal Merger
Guidelines. Briefly summarized, the
analysis under the Guidelines looks at
the following issues:

B Adverse Competitive Effects: would
the merger be likely to increase the
market power of the merged firm
such that it could raise prices, sup-
press output, or otherwise lessen
competition! The fact that the post-
merger hospital will be governed by
religious directives prohibiting cer-
tain services constitutes strong evi-
dence that there will be a reduction
of competition for those services.

B Concentration of the Relevant
Product and Geographic Markets:
will the market become more con-
centrated — that is, will the largest
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firms in the market hold larger
shares after the merger? There are
three steps to answering this ques-
tion: (1) defining the relevant prod-
uct (or service) market, which in a
hospital merger traditionally has
been considered all inpatient acute
care services, but which could be
women's reproductive health ser-
vices or a subset of them; (2) defin-
ing the relevant geographic market,
which means identifying an area
beyond which the merging parties’
patients would not travel in order to
escape the negative effects of the
merger (such as a price increase or
elimination of service); and (3) mea-
suring concentration of the market
before and after the merger, accord-
ing to formulas laid out in the
Guidelines.

B Ease of Entry: will it be easy for a
new provider to come into the mar-
ket after the merger and offer the
affected product or service! If so,
the merger is not likely to create or
enhance market power and there-
fore would not be considered anti-
competitive.

B Efficiencies: will the merger lead to
significant efficiencies that will out-
weigh its anticompetitive effects? If
so, it may not be challenged under
the Guidelines — but the burden is
on the merging parties to quantify
the expected efficiencies and show
that savings will be passed on to
consumers.

B Failing Firm: is the merger the only
way to prevent one of the merging
parties from going out of business?
If it is, this may provide a defense to
a merger that is otherwise a viola-
tion of the Clayton Act — but this
defense is rarely successful.

In general, a merger between the
only two hospitals in a particular mar-
ket, or two of three or four hospitals in

—p—

the market, would raise a presumption
of anticompetitive consequences.

There is an exception, however, for
small hospitals: when the acquired hos-
pital has an average of fewer than 100
licensed beds and an average daily inpa-
tient census of fewer than 40 patients,
the federal agencies generally will not

challenge the merger, although a state
Attorney General might be convinced A merger is
to do so.

If the Department of Justice or the most vulnerable
Federal Trade Commission can be per-
suaded that when subjected to this to challenge if it
“Guidelines” analysis a merger is likely _
to substantially lessen competition, the appears anti-
agency may delay it temporarily or seek "
to reshape it or block it altogether. competitive
The DOJ (through its Antitrust
Division) and FTC (through its Bureau under the
of Competition) therefore should both Department Of
be approached. The agencies actively
encourage input from anyone with con- Justice and
cerns about a merger, especially infor-
mation from the customers of the Federal Trade
merger parties. .

A merger that appears to be anti- Commission
competitive under the federal Horizontal
Guidelines is likely to be vulnerable to
state challenge as well. State Attorneys Merger
General have authority to challenge a
merger under the Clayton Act, and also Guidelines.

under state antitrust laws. While not all
states have the interest or expertise
needed to review and challenge a
merger, some state Attorneys General
have become increasingly active in
merger enforcement in recent years.
The Report concludes that when a
prospective hospital merger threatens
to reduce the availability of women's
reproductive health services in a partic-
ular geographic area, there may well be
a solid basis for invoking the federal or
state antitrust laws to attempt to block
the transaction, or to secure adequate
provision of the affected services. The
strength of the challenge will depend
on the specific facts of each case —
including, for example, the number of

NATIONAL WOMEN'S LAW CENTER
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hospitals and others providing relevant
services in the area, and the ability of
consumers (patients) to obtain these
same services from providers other
than the merging parties without
increased expense or difficulty. As a
general matter, however, the prospect
of a government challenge to a merger
before it is consummated is a powerful
tool: it can quickly become a “deal-
killer'" and stop the transaction in its
tracks or, at a minimum, prompt the
merging parties to reshape the transac-
tion.

The Report therefore suggests that
when reports of a potentially harmful

4 ‘ NATIONAL WOMEN'S LAW CENTER

merger first surface, those concerned
should promptly contact the Depart-
ment of Justice and the Federal Trade
Commission, as well as the appropriate
state officials, while exploring the possi-
bility of private litigation as well.

Two Appendices attached to the
Report — a sample letter to the
antitrust enforcement agencies
(Appendix A) and suggested informa-
tion to gather for presentation to them
(Appendix B) — are included as practi-
cal tools, to assist advocates in making
their case. A third Appendix, Appendix
C, provides a list of the offices of the
state Attorneys General in every state.
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Part One

Diminishing Access To
Reproductive Fealth Services

The Threat to
Reproductive Health
Services

Access to women'’s reproductive
health services in the United States is
seriously threatened. Abortion services
in particular are becoming an increas-
ingly scarce commodity in many parts
of the country, legally guaranteed in
theory but unavailable as a practical
matter: For a woman forced to travel
to a distant provider; this can mean sig-
nificantly increased costs and risks to
her health.

A. THE CURRENT PROVIDER
SHORTAGE

The absence of a nearby abortion
provider is clearly an important barrier
to access, since the greater the distance
a woman lives from a provider, the less
likely she is to be able to use the
provider's services." This is a very real
problem for many women in this coun-
try. In 1992, the most recent year for
which national data is available, 84% of
the counties in the United States had
no abortion provider? Nearly one-
third of women of reproductive age
lived in one of the counties where
there was no abortion provider’
Moreover, the number of providers has
been dropping precipitously in recent

years; between 1982 and 1992 the
number fell 18%, and the rate of
decline has been accelerating* The
shortage of providers is most acute
outside urban areas; in 1992, 94% of
non-metropolitan areas had no abor-
tion services, and 85% of non-metro-
politan women lived in the unserved
counties.” South Dakota and North
Dakota each has only one provider in
the entire state.

The number of hospitals providing
abortion services has seen a particular-
ly steep decline”” Between 1977 and
1992, the number of hospital abortion
providers in non-metropolitan counties
fell by 78% — from 427 to a total of
only 96 nationwide.® In 1992, of all of
the country’s short-term, general hospi-
tals, only 16% provided abortion ser-
vices.” And while only 7% of all abor-
tions were performed in hospitals as of
1992,'° the availability of hospital abor-
tion services is vital for several reasons.
Many abortion patients, such as diabet-
ics and those with heart conditions,
require overnight postoperative obser-
vation or emergency equipment that
only a hospital can provide." Other
women may be unable to obtain ser-
vices if their personal physicians insist
on performing abortions only in a hos-
pital.”” For low-income women, hospi-
tal emergency rooms often are the
only option.” Further, even when
abortion services are available in a free-
standing clinic, the clinic must be able

The number of
hospitals providing
abortion services in
non-urban areas fell
by 78% between
1977 and 1992,
from 427 to 96

nationwide.
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to transfer patients to a local hospital in
emergencies.'* Thus, for many women,
the absence of nearby hospital-based
abortion services can be significant
even if a clinic or other provider is
available.”

Hospitals are important providers
of other reproductive health services as
well. For example, surgical sterilization
procedures such as tubal ligation are
often provided in hospitals; indeed,
many women choose postpartum tubal
ligation because it is safer and less cost-
ly to have the sterilization procedure
while in the hospital for childbirth than
to undergo two separate hospitaliza-
tions. In addition, hospital emergency
rooms routinely provide emergency
postcoital contraceptives (the “morn-
ing-after pill"") to rape victims.

B.THE HARM TO PATIENTS

Lack of access to a nearby provider
can impose significant costs and other
burdens on women seeking reproduc-
tive health services. For those seeking
an abortion, these burdens are often
compounded by legal obstacles such as
mandatory waiting periods'® and
restrictions on public funding.” When
a woman has to travel to a distant
provider, she may incur expenses not
only for transportation, but also for
lodging (if the distance is too great for
a day trip or where there is a waiting
period), lost wages, and child care.'
The delay entailed in such travel —
especially where there are waiting peri-
ods and other restrictions, or time is
needed to raise the necessary funds'
— can be significant. Some clinics
schedule abortions only one or two
days a week; compliance with a manda-
tory 24-hour waiting period for an
abortion at such a clinic can translate
into a significant delay.”

These delays can be harmful not
only to the patient’s pocketbook but
also to her health and well-being.
Abortion is considered “semi-urgent”

6 ‘ NATIONAL WOMEN'S LAW CENTER
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care: the risk of complications increases
with gestation, abortion becomes
impossible if it is delayed too long, and
most women who have chosen to ter-
minate their pregnancies want to do so
as early as possible.” A survey of
women who underwent abortions in
Tennessee, a state with a mandatory
waiting period, found that 59% of the
women experienced one or more
problems due to the delay.”

As the American Medical
Association's Council on Scientific
Affairs summarized:

Fewer providers mean that

women have to travel increased

distances, which may increase

the cost of the procedure and

delay pregnancy termination,

thereby increasing the health

risks to the woman. . .. Anything

that delays the procedure

increases the costs incurred ...

and increases the health risks

associated with the procedure.”

2.

The Impact of the
Hospital Merger Wave

The barriers to access outlined
above are being exacerbated by a wave
of mergers and consolidations among
rival hospitals. Following is a descrip-
tion of this trend, including the increas-
ingly common phenomenon of mergers
between secular and religiously-affiliated
hospitals; the nature of the religious
restrictions on reproductive health ser-
vices that come into play in these
transactions; and what happens when
such mergers are completed.

A. HospPiTAL MERGER MANIA

The hospital industry is experienc-
ing an unprecedented wave of mergers,
acquisitions, and other forms of consoli-
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dation. Modern Healthcare magazine,
which tracks hospital mergers, reported
235 such transactions involving 768
hospitals in 1996, a large increase over
previous years.” The authors report-
ed that nearly 40% of the nation’s
5,200 nonfederal hospitals were
involved in merger and acquisition
activity from 1994 through 1996.”

The reasons for this trend include
an industry belief that hospitals must be
larger in order to reduce costs and
enhance their market power” As man-
aged care reduces and shortens hospi-
tal stays, hospital owners see mergers
as offering a way to reduce excess
capacity, enhance efficiencies, increase
access to capital for new equipment,
and exercise more control over how
much a hospital pays for supplies and
what it charges for services.”

Religiously-affiliated hospitals are by
no means immune from these pres-
sures, and they too are being swept
along in the merger wave.” Indeed,
consultants in the health care industry
are advising Catholic hospitals to con-
solidate with other facilities in order to
help obtain access to capital and to
enhance their competitive position.”
As a 1997 Wall Street Journal article
concluded, religiously-affiliated institu-
tions can be just as aggressive as their
for-profit rivals when fighting to gain
market share, and as a consequence, “a
Catholic hospital merger mania is
spreading.”

Until recently, Catholic health insti-
tutions tended to consolidate by align-
ing themselves with one another; rarely
“marrying outside the church.”" This
has changed, however, as market pres-
sures and the need for patient volume
have led to an increasing number of
affiliations between Catholic and non-
Catholic institutions.” In a study of
hospital consolidation agreements
between 1990 and 1995, Catholics for
a Free Choice (CFFC) identified 57
mergers and affiliations between

—p—

Catholic and non-Catholic hospitals, in
27 states® In an update of its study,
CFFC has catalogued another 38 com-
pleted consolidations between Catholic
and non-Catholic hospitals in 1996 and
1997, with 20 more pending comple-
tion as of January 1998** A report
released by the Kaiser Family Founda-
tion in November 1997 counted |31
affiliations involving one or more
Catholic hospitals or health systems
between 1990 and 1996, representing
18% of all hospital affiliations, and nearly
80% of these transactions were
between Catholic hospitals and non-
Catholic providers.®

The Catholic health care system is
no small factor in the nation’s health
care industry. Catholic hospitals
account for about 10% of all U.S. hospi-
tals, 12% of hospital beds, 16% of all
hospital admissions, and |7% of surgical
procedures nationwide.* According to
the magazine of the Catholic Health
Association of the United States, in
1996 there were over 600 Catholic
hospitals with 140,000 beds, $40 billion
in revenues, and assets of $44 billion,
and in |9 states they had at least a
20% market share.” Moreover, in many
rural areas, a Catholic hospital is the
only hospital for many miles around.®
In light of the significant role that
Catholic hospitals play, Catholic hospital
“merger mania” thus stands to have a
major nationwide impact.

B. RELIGIOUS RESTRICTIONS
ON ReEPRODUCTIVE HEALTH
SERVICES

In December 1994, the National
Conference of Bishops issued its
revised “Ethical and Religious Directives
for Catholic Health Care Services,’
which provide “authoritative guidance”
to Catholic health care institutions and
professionals on standards of behavior
that flow from church doctrine.”
According to the Directives, “Catholic

“A Catholic hospital
merger mania is
spreading.” — The
Wall Street Journal,
Mar. 12, 1997
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health care services must adopt these
directives as policy, require adherence
to them within the institution as a con-
dition of medical privileges and employ-
ment, and provide appropriate instruc-
tion regarding the directives for admin-
istration, medical and nursing staff and
other personnel.”*

Part 4 of the Directives, governing
“Issues in Care for the Beginning of
Life,” is of particular relevance here.
The Directives in Part 4 prohibit the
following reproductive health care ser-
vices: abortion," contraceptive services
or counseling (including counseling
about the use of condoms by HIV-posi-
tive patients to prevent the transmis-
sion of AIDS),*” sterilization procedures
(such as tubal ligation),” and infertility
treatments.” In addition, the abortion
prohibition includes language barring
the use of the “morning-after pill," even
for victims of sexual assault who come
to a hospital's emergency room for
treatment.”

The Directives, or at least some
portions of them, tend to be applied
quite strictly. Of 18 Catholic hospitals
responding to a survey in Pennsylvania
in 1995, only three reported that they
would perform an abortion even in an
emergency.® In 1992, 14 Catholic hos-
pitals in and around Chicago denied
the morning-after pill to more than
1,000 women who had been raped,
while 22 of 26 non-Catholic hospitals
did offer it."

While the Catholic church has the
most specific set of restrictions govern-
ing its health care institutions, other reli-
gions also have restrictions on abortion
that apply to their affiliated hospitals.
For example, the Tennessee Baptist
Convention, which owns Baptist
Hospital in Nashville, has a policy of
performing abortions only in cases
where the life of the woman is in dan-
ger and in other very limited circum-
stances.® The Georgia Baptist
Convention, which owns a health care
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system in Georgia that includes the
Georgia Baptist Medical Center, also
has a policy against abortion.”

C. THE IMPACT ON
REPRODUCTIVE HEALTH
SERVICES WHEN RELIGIOUS
AND SECULAR HOSPITALS
MERGE

Mergers involving religiously-affiliat-
ed hospitals have produced a variety of
outcomes for abortion and other
reproductive health services, as summa-
rized below.

B Merger consummated; repro-
ductive health services eliminated. In
its analysis of 57 mergers between
Catholic and non-Catholic hospitals
between 1990 and 1995, Catholics for
a Free Choice identified |0 that result-
ed in the complete elimination of
reproductive health services (including
all abortions), and another |2 that
ended all abortions while allowing
other reproductive health services
(such as sterilizations) at the non-
Catholic institution®* In its 1998
update, CFFC found that reproductive
health services were discontinued in at
least half of the 1996-97 completed
mergers it identified, and that the
Directives were expected to be applied
in 15 of the 20 mergers pending as of
January 19987

In one notable example from the
1995 CFFC report, the Quad Cities
area of lowa and lllinois, with a popula-
tion of 325,000, was left without any
abortion provider in a 50-mile radius
after a Catholic and a non-Catholic
hospital merged and abortion proce-
dures were discontinued in 1994 The
Kaiser Family Foundation Report, which
included the Quad Cities merger as
one of its case studies, noted three
years later that the only abortion
provider in the area was still a clinic
located 50 miles away and not accessi-
ble by public transportation. Indicating
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some of the difficulties this situation has
posed for local women in the commu-
nity, the report found that without a
local abortion provider there was evi-
dence of “unmet needs for treatment
of post-abortion complications, particu-
larly among low-income women seek-
ing services at community health cen-
ters, where physicians tend to be anti-
abortion."?

Baptist church restrictions can
come into play in the same way. As
part of a 1995 joint venture between
Columbia/HCA and the Georgia
Baptist Health Care System, which is
owned by the Georgia Baptist
Convention, Columbia agreed not to
perform “elective” abortions in any of
its 18 hospitals and other facilities in
Georgia. Although this transaction
eventually fell through, the willingness of
the giant, merger-prone Columbia to
agree to such a restriction is signifi-
cant.!

B Merger plans abandoned. In
some cases, proposed mergers have
been abandoned as a result of differ-
ences over abortion and other repro-
ductive health services. In Portland,
Maine, a local pro-choice coalition and
other health care activists headed off a
merger among three hospitals, including
a Catholic hospital that sought to elimi-
nate all the services banned by the
Directives, through an intense effort to
educate the local community about the
potential loss of reproductive health
care services for thousands of area
residents.”® A proposed partnership
between a Catholic and a non-Catholic
hospital in Brunswick, New Jersey, was
abandoned after local pro-choice
groups lobbied the secular hospital’s
board to continue to operate indepen-
dently of Catholic restrictions on repro-
ductive health services* A planned
merger between the only two hospitals
in Kenosha, Wisconsin also collapsed
over the desire of the Catholic owner
of one of the hospitals to retain control

—p—

of the merged entity and its “values.””
A Maryland-based Catholic health sys-
tem participated in a proposal to buy
South Carolina’s Hilton Head Island
Hospital, but dropped out when the
other partners decided to continue
offering tubal ligations.® Other merg-
ers have been stopped by church offi-
cials concerned about the risk that
Catholic policies would be violated.”

B Merger completed under spe-
cial conditions making services avail-
able. In some cases, the parties to pro-
posed mergers have agreed to various
arrangements that have allowed the
mergers to go forward while preserv-
ing the availability of reproductive
health services. This set of outcomes is
of particular significance here, because it
suggests that in a legal challenge to a
merger, including one brought under the
antitrust laws, the goal can be to reach
an agreement guaranteeing that needed
services will continue to be made avail-
able after the merger, as an alternative to
outright cancellation of the merger plans.

Catholics for a Free Choice identi-
fied several transactions between 1990
and 1995 that permitted reproductive
health services to continue at a legally
autonomous, separately-funded facility
located on-site (i.e., on the premises of
the non-Catholic merger party) or

In a legal challenge
to a merger, includ-
ing one under the
antitrust laws, the
goal can be to reach
an agreement
guaranteeing that
needed services will
continue to be made
available, as an
alternative to cancel-

lation of the merger

nearby, others that permitted reproduc- Plaﬂs .
tive health services to continue off-site
at an independent facility endowed as
part of the merger agreement, and one
that provided a means of subsidizing
the patients’ costs of traveling to alter-
native providers.® Among those cited
by CFFC are these:
* When the two largest hospitals

in West Palm Beach, Florida

merged in 1994, the non-

Catholic facility (Good

Samaritan) created a separate

corporate entity to perform

tubal ligations and sterilizations

on-site after the merger, as well

as abortions necessary to save
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the woman'’s life. Physicians at
the Catholic facility are permit-
ted to make referrals to Good
Samaritan.

* Two hospitals merging in Spring-
field, Ohio in 1994 agreed that
the non-Catholic hospital's par-
ent company would provide
reproductive health services
near the hospital but under aus-
pices legally separate from the
new consolidated entity.

* When Everett General Hospital
in Washington state was taken
over by Catholic-owned
Providence Hospital in 1994, it
transferred $500,000 of its
endowment to the local
Planned Parenthood affiliate to
ensure that low-income women
could still obtain abortion and
sterilization, procedures that
were then discontinued at
General.,

*  When the only two hospitals in
Great Falls, Montana — one
Catholic and one secular —
merged in 1995, the secular
entity made arrangements to
help subsidize the expenses of
women required to travel out-
side of Great Falls for abortions,
and the consolidated entity
agreed to continue providing
certain other reproductive
health services that were avail-
able prior to the merger.

* Negotiations between a
Catholic and non-Catholic hos-
pital in Stanley, Wisconsin led to
an agreement in 1994 that if the
secular institution chooses to
provide sterilization, it can
establish a separate, freestanding
facility in which to do so.

Arrangements allowing reproduc-
tive health services have been worked
out in other cases as well, according to
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accounts in the press. Here are a few
examples:

* A Catholic and a non-Catholic
hospital in Port Jefferson, New
York formed a joint venture
instead of merging in 1996, and
agreed that the secular institu-
tion would continue to offer in
vitro fertilization, vasectomies
and abortions.®'

* When a Catholic hospital
formed an alliance with another
hospital in Baton Rouge,
Louisiana in 1997, the agree-
ment provided that the hospi-
tals would remain separately
owned and the secular hospital
would continue to provide ster-
ilization and fertility treat-
ments.*

* When a Baptist and a Catholic
hospital entered into a joint
venture with a secular hospital
in Murfreesboro, Tennessee in
1996, the Baptist hospital built a
separate facility, with separate
corporate ownership from the
joint venture, to provide all
gynecological and obstetric ser-
vices that had previously been
provided at the secular hospi-
tal.®?

One approach that has been used
to allow continuation of abortion and
other reproductive health services is to
structure a hospital affiliation in a part-
nership form that involves no asset
transfer or joint ownership. For exam-
ple, a Catholic hospital and a Lutheran
hospital in Denver agreed in 1996 to
be run by a new joint management
organization while their assets remain
separately owned, allowing abortions to
continue to be performed at the
Lutheran facility.*

Some of the creative arrangements
that have been utilized to minimize the
harmful consequences of a merger are
less effective than others. An agree-
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ment that involves the provision of ser-
vices at a site that is completely sepa-
rate from a hospital, or merely helps
subsidize the cost of travel to a sepa-
rate facility, is less than ideal, for several
reasons. This approach will not help a
woman who wishes to undergo a tubal
ligation following childbirth if the local
hospital where she intends to deliver,
and where her physician has admitting
privileges, is governed by the Catholic
directives and refuses to perform steril-
ization procedures. Moreover; free-
standing women’s health clinics and
their staff and patients are frequently
the targets of anti-abortion violence
and harassment, and there can never
be a guarantee that a particular clinic

—p—

will continue in operation indefinitely or
continue to offer the services in ques-
tion. Even the separate-facility
approach, however, is preferable to
accepting a merger that will cause
some reproductive health services to
disappear from the community alto-
gether®

In any event, these possible
approaches to preserving needed ser-
vices illustrate ways in which a merger
challenge under the antitrust laws might
be resolved in a manner that stops
short of blocking the merger altogether.
With this background, the applicability
of the antitrust laws is the focus of the
remainder of this Report.

NATIONAL WOMEN'S LAW CENTER
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Part Two

Introduction

Antitrust law is premised on the
belief that vigorous competition among
business enterprises will result in the
lowest prices and best quality products
and services for consumers. This con-
cept is embodied at the federal level in
the Sherman Antitrust Act,* which pro-
hibits agreements in restraint of trade
and monopolization, and the Clayton
Act,¥” which specifically prohibits merg-
ers and acquisitions that may substan-
tially lessen competition or tend to cre-
ate a monopoly® These laws are
enforced by the U.S. Department of
Justice and the Federal Trade Commis-
sion. In addition, state Attorneys
General have the authority to bring suit
to challenge conduct that violates the
federal and state antitrust laws, includ-
ing anticompetitive mergers. In some
circumstances, private parties also may
sue to challenge an anticompetitive
merger”

This part of the Report explains
how these laws apply to a prospective
hospital merger that threatens to elimi-
nate women'’s reproductive health ser-
vices. It includes, first, an explanation of
the way a proposed merger will be
analyzed by government antitrust
enforcers under Section 7 of the
Clayton Act and the federal Merger
Guidelines, as well as under the
Sherman Act, along with a brief outline
of conduct affecting reproductive health

services, other than hospital mergers,
that may raise antitrust concerns. That
discussion is followed by a description
of each of the ways in which con-
cerned members of the affected com-
munity may challenge a merger (or
other apparently anticompetitive con-
duct) — by enlisting the federal
antitrust authorities or the relevant
state officials, or filing a private suit.

2.

The Applicable
Antitrust Principles

A. CLAYTON AcT ANALYSIS
(FEDERAL MERGER
GUIDELINES)

When analyzing a proposed merg-
er, the most relevant federal law is
Section 7 of the Clayton Act, which
prohibits stock or asset acquisitions that
may substantially lessen competition or
tend to create a monopoly.” This law
applies to firms engaged in any activity
that affects interstate commerce, which
means that it covers not just mergers
between entities in two different states,
but also many mergers between enti-
ties in the same state.”" And it has been
interpreted to apply to nonprofit as
well as for-profit entities.””

Two federal agencies are charged

Section 7 of the
Clayton Act pro-
hibits mergers where
“in any line of com-
merce in any section
of the country, the
effect . . . may be
substantially to
lessen competition,
or to tend to create a

monopoly.”
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Merger review is
undertaken before a
merger is completed,
in order to prevent

competitive harm

before it takes place.
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with enforcing the Clayton Act: the US.
Department of Justice (DO)), and the
Federal Trade Commission (FTC). Only
one of these agencies will review a spe-
cific merger, and in the area of health
care it is not possible to say in advance
which one it will be.”® The agency that
reviews a specific hospital merger is the
one that has the best knowledge of the
particular geographic market(s) or hos-
pitals involved. Usually, the choice of
DOJ or FTC makes no difference: each
agency has a health care division of
attorneys and economists who special-
ize in hospital merger analysis, and the
agencies share the basic analytical
approach summarized below. Both
agencies recently have been increasingly
active in challenging mergers, especially
in cases where there is evidence that a
merger is likely to injure consumers.
Indeed, several commentators have
remarked on the revival that federal
merger enforcement is experiencing.”
At the outset, it is important to note
that merger review is usually a prophylac-
tic measure, undertaken by the federal
agencies before the merger is completed,
in order to prevent competitive harm
before it takes place. The language of
the Clayton Act reflects this, prohibiting
acquisitions that “may substantially
lessen competition, or tend to create a
monopoly” (emphasis added). This
approach is bolstered by the Hart-
Scott-Rodino Antitrust Improvements
Act of 1976 (“"HSR"),” which requires
that most proposed mergers valued at
over $15 million be first reported to
the DOJ and FTC and then delayed a
minimum of 30 days before being con-
summated.” Most proposed mergers
are permitted to proceed to comple-
tion. However, if the reviewing agency
decides further investigation is neces-
sary, it can require the submission of
additional information and delay the
merger as much as several more
months while it reviews the data.
Mergers that are subject to HSR
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(and not all hospital mergers are “big"
enough to qualify) are automatically of
the most interest to the federal author-
ities. These mergers also stand a better
chance of being halted or modified by
opponents, since HSR provides the
time to develop a sound antitrust case
and stops the merger until the parties
have resolved the concerns it raises —
by giving up the merger or agreeing to
after it — or the government either
gives final clearance or goes to court to
ask for an injunction preventing the
merger from being consummated.

Hart-Scott-Rodino thus offers a major
advantage to those concerned about a
merger, by providing an opportunity to
block or restructure the transaction before
the anticompetitive effects actually take
place. Parties challenging a merger that
does not fall under the HSR guidelines
— and therefore does not require pre-
merger review — usually face the
much greater challenge of remedying
anticompetitive effects after the merger
(although in some cases the govern-
ment will investigate a non-HSR merger
and the parties will voluntarily hold off
on completing the transaction until the
investigation is closed). Once the two
entities are legally one, assets can be
discarded or so thoroughly combined
that recreating independent competi-
tive entities can be virtually impossible.
In the case of women'’s reproductive
health services, there also may be an
irretrievable loss of assets, such as the
trained health care professionals who
will leave a market where they can no
longer practice and may not be easily
or quickly enticed back in, even if a
center providing such services were
subsequently established.”

A government or private party
plaintiff claiming that a proposed merg-
er violates Section 7 of the Clayton Act
need not demonstrate with certainty
that a merger is intended to or will
have anticompetitive consequences.
The plaintiff only has to show that the
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merger is likely to create or enhance
the degree of market power that can
lead to anticompetitive consequences.
To prove that likelihood, a plaintiff must
provide a detailed analysis of market
structure before and (predicted) after
the planned merger.

The most effective and resource-
efficient way to mount an antitrust
challenge to a merger is to persuade a
federal or state agency to take action
to halt it before it is consummated.
The agencies will be interested in chal-
lenging a merger if it appears anticom-
petitive when subjected to their five-
step analytic approach, which is drawn
from the 1992 Department of Justice
and Federal Trade Commission
Horizontal Merger Guidelines, as
amended in 1997 (“Guidelines”).”
While the Guidelines do not have the
force of precedent in a federal court,
they distill the holdings of numerous
antitrust cases and they outline the
enforcement policies of the two federal
agencies. A merger that appears to be
anticompetitive under the Guidelines is
likely to be vulnerable to state chal-
lenge as well.

The analysis under the Guidelines
looks at the following issues:

B Adverse Competitive Effects.
According to the Guidelines, the over-
arching question posed under the
Clayton Act is whether the merger
would be likely to increase the market
power of the merged firm such that it
could raise prices, suppress output, or
otherwise lessen competition.

B Concentration of the
Relevant Product and Geographic
Markets. [f the merger is likely to
increase the concentration of the mar-
ket — the market shares held by the
market's largest firms — it is more like-
ly to enhance market power or facili-
tate its exercise. To determine market
concentration, it is necessary to define
the relevant product market and geo-
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graphic market, and then measure mar-
ket concentration before and after the
merger.

B Ease of Entry. If it would be
easy for a new provider to come into
the market after the merger and offer
the affected product or service, the
merger is not likely to create or
enhance market power.

B [Efficiencies. Even if a merger
would be likely to create or enhance
market power, it may not be challenged
under the Guidelines if it will lead to
significant efficiencies that would out-
weigh its anticompetitive effects.

B Failing Firm. Finally, if the
merger is the only way to prevent one
of the merging parties from going out
of business, this may provide a defense
to a merger that would otherwise vio-
late the Clayton Act.

Each of these parts of the analysis,
and its application to a hospital merger
that will eliminate reproductive health
services, is discussed below.

(1) Adverse Competitive
Effects

The unifying theme of the
Guidelines is that mergers should not
be permitted to create or enhance
market power or facilitate its exercise.
“Market power" is defined primarily as
“the ability to profitably maintain prices
above competitive levels for a signifi-
cant period of time, ... the result [of
which] is a transfer of wealth from buy-
ers to sellers or a misallocation of
resources.”” The Guidelines note that
“competition may also be lessened on
dimensions other than price, such as
product quality, service, or innovation.”®

The Guidelines describe two ways
in which a merger can diminish compe-
tition. The first is when the merger so
reduces the total number of firms in a
market that the remaining firms are
able to collectively exercise market
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The party challeng-
ing a merger must
define the relevant
product and
geographic markets,
and then assess the
structure of the
market and the
change in structure

the merger will bring

about.
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power (e.g., collude to raise price). The
collusion can be tacit or express.’’ The
second is through unilateral action —
exertion of what can loosely be
described as monopoly power that
prevents consumers from finding substi-
tutes for the product or service that is
now controlled by the merged entity,
and forces them to pay a higher price
or do without.

Merger analysis under the Clayton
Act thus poses this basic question: will
this merger allow the firm to exercise
market power — as reflected in its
ability to raise prices or lessen competi-
tion on other dimensions such as prod-
uct (or service) availability or quality —
either on its own or in a conspiracy
with its few remaining competitors?
The fact that a post-merger hospital is
to be governed by religious directives
prohibiting certain reproductive health
services constitutes strong evidence
that there will be a reduction of com-
petition for these services. Additional
proof of the likelihood that services will
be eliminated may be found in public
pronouncements of hospital officials,
merger planning documents, and the
like.

(2) Market Definition and
Concentration Measurement

The basic question of market
power cannot be answered without
defining the relevant product and geo-
graphic markets, and then assessing the
structure of the market and the change
in structure the merger will bring
about. The party challenging a merger
must perform these analyses.

A. PRODUCT MARKET

Defining a relevant product market
under the Guidelines requires identify-
ing the product or group of products
sold by the merging parties, and any
reasonable substitutes that may exist.
(Services are deemed to be “prod-
ucts.”) The relevant product market
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consists of all firms that (1) produce or
sell the same products or services as
the merging firms; (2) produce or sell
close substitutes for those products; or
(3) could produce or sell those prod-
ucts or substitutes with relatively little
effort and within a year's time.*?

This approach to market definition
focuses on the sellers’ ability to raise
prices (or otherwise reduce competi-
tion) profitably after the merger. If
there are alternative products or sup-
pliers to which consumers can turn in
the face of a small price increase, and
the existence of those products or sup-
pliers would constrain the ability of the
merged firms to raise prices, then those
afternatives must be included in the
definition of the relevant markets in
which the competitive effects of the
merger are being evaluated.

Women's reproductive health ser-
vices could constitute a relevant
antitrust product market under certain
circumstances. Traditionally, hospital
mergers are analyzed by looking at
their effect on a broadly-defined prod-
uct market — the provision of inpa-
tient acute care services.® But product
markets of a different scope (such as
primary care inpatient services, rehabili-
tation services, psychiatric services, and
outpatient surgery services) have been
adopted in a few cases.*

When two hospitals merge, there-
fore, and certain reproductive health
care services are eliminated, it should
be possible to argue that the relevant
product market in which to assess the
anticompetitive effects of the merger is
women’s reproductive health services pro-
vided in hospitals, or dependent upon
hospital facilities for back-up. To establish
this product market, it would be neces-
sary to demonstrate unique “supply
side” and “demand side"” characteristics
that make substitution of other health
care services impractical. Showing
“demand" should not be difficult:
patients, physicians and third-party pay-
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ers can attest to the fact that women's
need for these services cannot be satis-
fied by other types of health care.

A greater challenge lies in proving
the “supply” side, since some compo-
nents of the cluster of services com-
prising women'’s reproductive health
services may not be dependent upon
hospital access. For example, contra-
ceptive counseling and services may
continue to be available through physi-
cians’ offices after a hospital merger,
allowing the merged entity to argue
that there will be relatively little impact
on the market if it no longer provided
those services. But there is a danger in
defining the product market too nar-
rowly, to include only those services
that are not available elsewhere,
because if those services represent only
a small part of the hospital's general
acute care services the hospital might
argue that the efficiencies to be gained
by the merger will outweigh any harm
to consumers. (See the discussion
below of “efficiencies” arguments.)

Thus, it becomes important to
demonstrate that a merger causing the
elimination of a hospital provider of
these services would have significant
repercussions in the community. For
example, it might be shown that physi-
cians who could theoretically provide
the services in their offices or a clinic
setting would not do so without a
nearby hospital to which patients could
go when complications arise, or would
not do so because they fear losing their
privileges at a religiously-affiliated hospi-
tal if it became public that they provid-
ed services that are contrary to church
directives. Physician testimony on these
points would be very helpful.

B. GEOGRAPHIC MARKET

To define the geographic market it
is necessary to identify an area beyond
which the merging hospitals’ patients
would not travel in order to escape the
negative effects of the merger (such as
a price increase or the elimination of
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the service). Because people generally
do not want to travel far to seek basic
medical treatment, the geographic mar-
ket for general acute care services
offered in hospitals has often been
defined as the county or metropolitan
area where the hospital is situated.

There are two cautionary notes to
this general rule of hospital competition
as a local phenomenon. First, the geo-
graphic nature of competition can vary
with the service offered.® The market
for complex, specialized medical proce-
dures such as cardiac surgery or cancer
treatment can encompass whole states
and regions, and may even be nation-
wide. If some or all women's repro-
ductive health services are deemed
more like complex surgery than prima-
ry care, their geographic market may
be expanded. Second, there is a trend
in recent hospital antitrust decisions to
adopt broader geographic markets.*
Courts appear to be increasingly recep-
tive to the argument that changes in
the health care system have made
patients both more cost-sensitive and
less physician-loyal, so that they are will-
ing to travel further in order to save
money.

To define the geographic market,
the agencies and courts will consider
various factors. First, they look to data
showing the historical origin of the hos-
pitals’ patients, by hospital, zip code, and
categories of medical treatment known
as “DRGs" (Diagnostic Related
Groups). Because such data only give a
snapshot of past behavior, the agencies
and courts are open to any fact-based
argument that might help predict
whether consumers would change their
travel patterns after the merger. They
will, for example, seek out the percep-
tions of consumers, managed care
providers, hospital administrators (both
in and outside the market), and physi-
cians. They will attempt to define both
“drive time" and physician loyalty in
order to measure consumers’ willing-
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A successful chal-
lenge will require
evidence that most
women needing the
threatened reproduc-
tive health services
could not or would
not travel long dis-
tances to obtain the

services.
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ness or ability to seek treatment at
other locations. Consumers’ willingness
to travel will, in turn, be influenced by
financial incentives provided by the
health plan to which they subscribe and
by the region in which they live: con-
sumers in rural areas may be more
likely to travel great distances for med-
ical care than consumers in urban
areas.

The broader the area defined as
the geographic market, the harder it
will be challenge a local merger,
because it means a larger number of
competing providers will be available in
the market. A successful challenge,
therefore, will require evidence that most
women needing reproductive health ser-
vices could not or would not travel long
distances to obtain these services, due to
cost or the time-sensitive nature of the
services (as is the case, for example,
with abortion, the morning-after pill, or
postpartum tubal ligation), or other fac-
tors such as unfamiliarity with a more
distant region. Obviously, the costs of
such travel are likely to weigh most
heavily on low-income women, and can
include transportation, lodging, child
care, and time lost from work. In the
case of abortion, these costs are likely
to be highest in states that have waiting
periods necessitating two trips — for
the initial consultation and again for the
abortion — to a distant provider. Data
on these factors should be developed
to aid in definition of the geographic
market.

c. CONCENTRATION MEASUREMENT

The next step in evaluating the
legality of a merger is taken by a math-
ematical exercise to determine the
market’s “concentration” before and
after the merger. Concentration is a
key indicator of the potential competi-
tive impact of a merger because as the
number of firms in a market declines
(i.e., the market becomes significantly
more “concentrated”), supply is con-
trolled by fewer and larger firms and
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there is increased risk that one of them
could exercise market power. (As dis-
cussed below, however; even where
concentration is high, other factors —
such as the ease of entry of new com-
petitors — may make the exercise of
market power unlikely.) To measure
concentration, the market shares of each
of the merging firms and all their com-
petitors in the relevant market are calcu-
lated® and a comparison is made of the
market's concentration before and after
the merger. “Concentration ratios” —
which simply means the market shares
held by the top two or four firms in
the market — traditionally have been
used in the case law to measure con-
centration. However, courts are
increasingly turning to a more mathe-
matically precise measure used by the
federal agencies, known as the
Herfindahl-Hirschman Index (HHI),
which reflects the market shares of the
top four firms as well as the composi-
tion of the rest of the market® By
either method, a merger between the
only two hospitals in a particular mar-
ket, or two of three or four hospitals in
the market, would raise a presumption
of anticompetitive effects.

There is one exception. The
Department of Justice and FTC have
carved out a “safety zone” for small
hospital mergers: generally, when the
acquired hospital has an average of
fewer than 100 licensed beds and has
an average daily inpatient census of
fewer than 40 patients, the federal
agencies will not challenge the merger®
Concerns about the acquisition of hos-
pitals below or even slightly above this
threshold should be brought before
state authorities, who are not bound by
this DOJ-FTC policy. While state
authorities are likely to share the feder-
al agencies’ conclusion that hospitals
below a certain size are too small to
matter competitively in the acute care
market, they may nevertheless be open
to an argument that a small hospital is
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a significant force in the market for
women's reproductive health services,
such that its elimination would harm
competition.

(3) Ease of Entry

The third step in the analysis is to
inquire whether it would be easy
enough for other competitors to enter
the market that the merger's presump-
tive anticompetitive effects would be
deterred or counteracted.”® When
entry into a market is easy, even a firm
with 100% of the market could not
charge a monopoly price for very long,
because the high price would attract
others trying to earn monopoly profits
as well, and soon price would be driven
back to a competitive level.

To test the ease of entry, the
Guidelines ask a three-part question:
would competitors’ entry be (1) timely
(occur in under two years); (2) likely (prof-
itable at premerger prices); and (3) suffi-
cient (able to service enough of the mar-
ket to provide consumers with a mean-
ingful alternative to the merged firm)?

If the definition of the product
market hinges on hospital access, a
court is likely to conclude that potential
competitors would face unacceptably
high barriers to entering the market,
and reject an “ease of entry” defense.”
Statistics from the U.S. Department of
Health and Human Services, state
health agencies and other public
sources are readily available to show
that construction of a new hospital
takes more than two years, is costly
and, in today’'s health care market, is
exceedingly unlikely” Indeed, all predic-
tions are for the number of hospitals to
decrease precipitously in the next
decade. Moreover, there should be sta-
tistical or at least anecdotal data avail-
able showing the significant cost and
time it takes to assemble a hospital's
trained professional staff. All this adds
up to a conclusion that, in the hospital
industry, entry barriers are very high
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indeed, and a merger that creates high
market concentration may be pre-
sumed to lead to market power.

(4) Efficiencies

Even when a merger appears to
threaten competition by further con-
centrating an already concentrated
market, and those concerns are not
eliminated by ease of entry or other
market conditions, the merger may
result in such substantial efficiency sav-
ings that could not be captured in any
other way that, on balance, the transac-
tion is not harmful to competition. The
Guidelines provide that the federal
agencies “will not challenge a merger if
cognizable efficiencies are of a charac-
ter and magnitude such that the merg-
er is not likely to be anticompetitive in
any relevant market."” “Cognizable
efficiencies” are considered merger-spe-
cific efficiencies that enhance the
merged firm's “ability and incentive to
compete” and “do not result from anti-
competitive reductions in output or
service.”

Most mergers will result in at least
some operating efficiencies for the
merging parties, and where a hospital
merger is challenged, the hospitals will
undoubtedly offer specific examples of
how the merger on the whole creates
important efficiencies that will benefit
the community” Hospitals may also
argue that the potential efficiencies of a
merger will be large relative to the
costs associated with the elimination of
women'’s reproductive health services.”
The burden of proof, however, is on the
merging parties to quantify the expected
efficiencies and to show that they will out-
weigh the predicted anticompetitive
effects. Moreover, some courts have held,
and the reviewing agencies insist, that any
savings from efficiencies will be passed on
to consumers.” In general, courts have
been skeptical of efficiencies defenses,
treating them as being inflated or too
speculative.”
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Most mergers that
reduce the number of
hospitals in a market
from four to three,
three to two, or two
to one will present a
case subject to chal-

lenge under the

Guidelines.

(5) Failing Firms

In some cases, parties to a merger
will argue that the merger would actu-
ally preserve competition by saving a
firm that otherwise would fail.
Competition would be harmed more if
a failing firm exited the market, they
will argue, than if its assets pass to a
competitor and remain productive.
This argument, drawing upon Supreme
Court precedent,” is recognized by the
Guidelines as a narrow defense to an
otherwise objectionable merger'® The
defense will be accepted only if: (1) fail-
ure is imminent; (2) the firm shows that
it would be unable to reorganize in
bankruptcy; (3) the party invoking the
defense establishes that there are no
alternative merger partners; and (4) the
proponents of this defense demon-
strate that “absent the acquisition, the
assets of the failing firm would exit the
relevant markets.""”'

This defense has rarely been success-
ful. To date, the antitrust agencies and
courts have resisted broadening the
defense to include distressed industries,
“flailing” (struggling) firms, or struggling
units of financially healthy companies.
However, failing firm and distressed
industry issues can surface in the com-
petitive effects, market power, and effi-
ciencies stages of the analysis, and can
tip the balance toward an endorsement
of the proposed merger.

HiEgN

To recap: To determine whether a
given hospital merger raises antitrust
concerns under the Clayton Act, a
merger must be subjected to the
Merger Guidelines' five-step analysis.
Most mergers that reduce the number
of hospitals in a market from four to
three, three to two, or two to one will
present a “Guidelines case,” on the
basis of concentration figures alone,'”
especially if there is obvious proof of
intent to eliminate services, such as the
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Ethical and Religious Directives of the
Catholic health care system. Further
examination is necessary, however, to
determine whether strong ease-of-
entry or efficiencies arguments may be
available to the hospitals defending the
merger.

B. SHERMAN AcT MERGER
ANALYSIS

While Section 7 of the Clayton Act
is the principal federal law governing
anticompetitive mergers and acquisi-
tions, a merger may be challenged
under the Sherman Act as well,
although such challenges are rare. An
advantage of a Sherman Act challenge
is that there is a body of Sherman Act
case law holding that when former
competitors reduce output, even if
prices do not rise, an antitrust violation
has occurred. This could be significant
in a case challenging a hospital merger
on the ground that it will eliminate the
availability of reproductive health ser-
vices — e, an “output'®

To establish a violation of Section |
of the Sherman Act, there must be
proof of:

* a contract, combination or con-

spiracy;

* among two or more indepen-

dent entities;

* that unreasonably restrains

trade;

* in or affecting interstate or

foreign commerce.

Three of these four elements can
be easily satisfied: the first two will be
found in the agreement to merge or
form a joint venture. The fourth does
not require that the merger itself have
an effect on commerce, as long as the
defendants’ general business activities
affect interstate commerce'® — which
should be easy to show from the hospi-
tals’ admitting patterns, supply orders
and flow of insurance payments. The
third element, however, incorporates
the entire five-point merger review
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process under the Clayton Act that is
described above. Because the Sherman
Act has been interpreted to bar only
“unreasonable” restraints of trade,'® all
the factual circumstances of a case will
be weighed before a decision can be
reached about the merger's impact on
competition.'®

We are aware of only one merger
case involving a Sherman Act challenge
along these lines, but its facts bear a
striking resemblance to those that
would be presented in challenging a
merger on the ground that it will make
reproductive health services unavailable
to a patient population. In Nelson v.
Monroe Regional Medical Center, the
plaintiffs alleged that the merger of the
only two medical clinics in their city
denied them access to health care,
because they had previously been
dropped by one of the clinics after
bringing a malpractice suit against it, and
when that clinic was acquired by the
other, the acquiring clinic adopted the
refusal to do business with the plaintiffs.
Reversing the lower court’s dismissal of
the case, the court of appeals said:

Defendant argues that this injury,

the denial of non-emergency

medical services, is not the type

the antitrust laws are intended to

remedy. We are unable to agree.

Monopolists are more likely to

turn away prospective clients

because they do not feel the

same competitive pressure to

serve all comers. That is why we

recognized . .. that “injury from ..

. lower output” was one of the

“principal vices proscribed by the

antitrust laws.” ... Alternatively,

one could view the Clinic's refusal

to treat [plaintiffs] as an infinite

increase in the price it charges

them for treatment .. .. In a mar-

ket made non-competitive by a

merger; it is the kind of “price

increase” that is a central concern

of the Sherman Act.'”
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On this basis, a merger could be
challenged under Section | of the
Sherman Act if it similarly threatened
to eliminate the only remaining
provider of reproductive health ser-
vices in the market.'®

C. ConbpucT OTHER THAN
HosPiTAL MERGERS THAT MAY
RAISE ANTITRUST CONCERNS

In addition to mergers and affilia-
tions between hospitals, there is other
conduct in the health care industry that
is potentially harmful to the availability
of reproductive health services and that
might be vulnerable to challenge under
the antitrust laws. A few of these situa-
tions are briefly described below.

(1) Mergers Involving HMOs

One area of concern is mergers
between two health maintenance orga-
nizations (HMOs) or between an
HMO and a hospital, where one of the
merging entities is governed by religious
restrictions on abortion or other ser-
vices. If such a merger gave a very
broad enrollee base to an HMO that
refused to reimburse for those services,
a significant portion of the patient pop-
ulation could be denied access to them.
This occurred when a Catholic-affiliated
HMO covering Medicaid patients in
New York City, Fidelis Care New York,
took over a secular HMO with
enrollees all across New York State in
1997, with the result that the plan’s
enrollee base tripled and enrollees lost
coverage of abortion, contraceptive
and sterilization services.'”

An antitrust challenge to such a
merger would have to pass through the
same analytical grid as hospital-hospital
mergers: anticompetitive effects, prod-
uct and geographic market definition,
calculation of market concentration,
ease of entry, and assessment of effi-
ciencies and "failing firm” arguments. To
date, courts have held that HMOs
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operate within a “health care financing
market,” which includes other forms of
insurance and payment for health
care.'® As a result, the market concen-
tration is likely to be too low to sup-
port a challenge to an HMO merger.

However; this situation is in flux, in
part because health care financing is
undergoing rapid change. Old notions
of what package of services and bene-
fits compete with what may shift in light
of increasing HMO enrollment, dispari-
ties in patient volume, patient type and
physician reimbursement. This may
soon lead to a situation in which either
the demand for HMO services or an
HMO's control over supply of medical
professionals becomes distinguishable
from other forms of health care financ-
ing. In that case, an HMO-only health
care financing market, and the imputa-
tion of undue market power to an indi-
vidual HMO, would be supportable.

Developments in this area should
be closely monitored. The federal
antitrust agencies may be willing allies
in a test case.""

(2) HMO (and Other
Health Plan) Conduct

Another area of possible concern is
a situation in which a health plan that
denies coverage for certain services
because of religious restrictions is able
to “lock up” most of the health care
providers in a particular specialty or
geographic market. This would fore-
close competition from other health
plans because they would lack a critical
mass of doctors with whom to con-
tract.'"* The DOJ-FTC Health Care
Policy Statements reflect a serious con-
cern with lock ups.'”® The Statements
provide the following “safe harbors” —
i.e., situations that the FTC and DO)]
will not challenge as antitrust violations:
a plan may empanel up to 30% of any
specialty, on a non-exclusive contract
basis, or empanel up to 20% of any
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specialty, on an exclusive contract
basis.'""* This means that a health plan
that uses exclusive contracts (with
exclusivity based on real practice, not
simply the terms of the contract) to
empanel more than 20% of the doc-
tors in a region may be engaged in a
restraint of trade in violation of Section
| of the Sherman Act.

To determine whether there is a
Sherman Act violation, a full market
power analysis must be undertaken:
anticompetitive effects, product and
geographic market definition, market
concentration, ease of entry, assess-
ment of efficiencies and failing firm
defenses. There should be little difficul-
ty establishing a market for providers
of reproductive health services in a rel-
atively small geographic area, since
health care plans can force subscribers
to travel only so far for covered ser-
vices.'® The key analytical issue here is
ease of entry. If a high percentage of
local specialty providers are contractu-
ally tied to a health plan by long-term
exclusive contracts, then foreclosure of
competition from alternative health
plans and/or service providers is likely,
and may be challenged as an anticom-
petitive restraint of trade or attempt to
monopolize under Section | or 2 of
the Sherman Act. Conversely, if physi-
cian association with a given plan is
non-exclusive, or easy to revoke, any
exercise of market power can be
defeated. As usual in antitrust analysis,
the factual details concerning market
structure and operation will determine
the strength of the case.

(3) Hospital Denial of
Physician Staff Privileges

Antitrust concerns may also be
raised where a religiously-affiliated hos-
pital denies staff privileges to an area
physician who provides services (out-
side the hospital) that are contrary to
the hospital's religious principles.'
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Hospitals routinely deny physicians and
other health care professionals access
to hospital resources. When staff privi-
leges are denied solely on plausible
grounds of maintaining quality of care,
or the well-established right of a busi-
ness to select its customers and associ-
ates, the conduct does not create an
antitrust violation.'"” However, when
privileges are denied as part of a plan
to impair competition, antitrust issues
are raised. Depending on the facts, the
exclusionary effect of a denial of access
may be challenged under Section | of
the Sherman Act.

As noted earlier; a required ele-
ment of a Sherman Act Section | claim
is an agreement (conspiracy) between
separate entities. Typically, staff privilege
decisions are made jointly by a hospital
and its medical staff. Courts differ from
jurisdiction to jurisdiction on whether a
hospital and its staff are considered
separate entities and therefore legally
capable of conspiring together'® How-
ever, most courts have held that,
regardless of the ability of a hospital to
conspire with its staff, the individual
physician members of a medical staff
can conspire with each other'” Thus, in
most but not all jurisdictions, plaintiffs
should be able to establish the conspir-
acy element.

The next issue is showing that the
agreement to deny staff privileges
advanced a restraint of trade. Success
here is most likely if a plaintiff shows
that the conspiracy originated or was
implemented by the incumbent medical
staff, some or all of whom stood to
gain financially if their rivals could not
use the hospital resources. On these
grounds, a nurse anesthetist prevailed in
an antitrust challenge to a hospital's
policy of allowing only physician anes-
thesiologists to administer anesthesia in
the hospital's operating rooms.'*
Similarly, the FTC alleged that a medical
center's physicians had conspired,
through the center’s credentials com-
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mittee, to suppress competition by
denying a certified nurse-midwife’s
application for hospital privileges in
order to protect the staff obstetricians'
economic self-interest."

If both quality-of-care and econom-
ic self-interest rationales are present, as
they almost always are, the court will
attempt to balance the competitive
harm against the quality-of-care gain.
Exclusion of an entire class of competi-
tors is more likely to raise significant
competitive issues than exclusion of
only one or a few providers: quantity
makes it easier to see an effect upon
competition. In the balancing process,
the court will inquire whether any less
restrictive practice could have been
employed.

Even with anticompetitive intent
established, a plaintiff may have to show
that the hospital has sufficient market
power to restrain trade unreasonably
by its staff privilege choices. The
Supreme Court has sent mixed mes-
sages on this issue, in one case noting
that hospitals have an “unquestioned
right” to limit privileges, absent market
power,'” and in a second case declaring
that market power questions can be
skipped over when significant anticom-
petitive effects, such as a reduction of
output, are obvious.'”

In sum, a denial of physician staff
privileges may be subjected to a
Sherman Act challenge in certain
circumstances.

3.

How To Bring A
Challenge

The best approach is
to enlist federal or

state authorities to

challenge a merger.

The best way to attempt to stop a
merger or force its restructuring under
the antitrust laws is to enlist federal or
state authorities to challenge it, in order
to take advantage of their legal and
economic expertise as well as their
authority to put a planned merger on
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The federal agencies can
be contacted through:

Assistant Director for
Health Care

Bureau of Competition
Federal Trade Commission
6th & Pennsylvania Ave.,
NW

Washington, DC 20580
Tel: 202-326-3688

Fax: 202-326-3384

Health Care Task Force
Antitrust Division

U.S. Department of
Justice

325 7th Street, NW,
Suite 400

Washington, DC 20530
Tel: 202-307-5799
Fax: 202-514-1517

—p—

hold until the antitrust investigation is
complete. This section discusses what
the relevant federal and state agencies
can do and how to approach them, as
well as the possibility of private litiga-
tion. The sample letter and the list of
types of information to gather attached
as appendices to this Report provide
specific guidance on how to present a
case to the antitrust enforcement agen-
cies.

A. THE FEDERAL AGENCIES:
FEDERAL TRADE COMMISSION
AND DEPARTMENT OF JUSTICE

Because the federal antitrust agen-
cies carry the big stick of Hart-Scott-
Rodino — that is, the ability to halt a
transaction during the period of “pre-
merger review, ' as discussed earlier —
it is a good idea to go to them first, or
at the same time as state officials are
approached. It is best to approach
both the FTC (through its Bureau of
Competition) and the DOJ (through its
Antitrust Division), as this improves the
odds of prompting government
action."” Since the FTC's Bureau of
Competition and the DOJ's Antitrust
Division will decide between them-
selves which agency will review a par-
ticular merger, any information a merg-
er opponent gives to one agency will
be shared with the other.

Senior officials of both the DO
and the FTC have emphasized that the
agencies actively encourage input from
anyone with concerns about a merger
under their jurisdiction, and that they
generally find information from cus-
tomers of the merger parties to be the
most useful.'” Parties with concerns
about prospective mergers are urged
to bring their concerns to the attention
of investigators as early as possible, but
the agencies have been known to re-
examine the competitive effects of
transactions, or the proposed relief,
after the Hart-Scott-Rodino waiting
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period has expired and even after the
reviewing agency has entered into a
tentative settlement (proposed consent
order) with the merger parties.'”
There is no required form or mecha-
nism for submitting information to the
agencies; it can be done initially through
an informal dialogue or more formal
presentation, and may develop into an
ongoing working relationship with the
agency staff responsible for reviewing
the merger'”

The surest way to provoke the
agency's interest is to present a
“Guidelines” case — facts showing that,
when subjected to the five-step analysis
described earlier; it appears that the
merger would substantially lessen com-
petition. The case will be even more per-
suasive if it suggests harm to other lines
of health care services in addition to
women’s reproductive health services,
since that would broaden and intensify
the merger's anticompetitive effects. The
more data available to hand over (on
geographic market, hospital concentra-
tion, plans to discontinue services, etc.)
the better. If the agency is interested at
that point, it will then use its own
resources to develop the case.

B. STATE ANTITRUST
ENFORCEMENT AUTHORITIES

The same approach and substan-
tive arguments concerning the merger
can be presented to the appropriate
state antitrust enforcement agency.
State Attorneys General have authority
under the Clayton Act to bring suit as
“parens patriae” on behalf of the state’s
citizens for an injunction to stop a
merger that violates the federal
antitrust laws'”® and for triple the mon-
etary damages caused by such a merg-
er, as well as for attorneys' fees and
costs of suit.'”” Moreover, every state
but Pennsylvania and Vermont has a
state antitrust statute of general appli-
cation, meaning a counterpart to
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Section | and/or Section 2 of the
Sherman Act, prohibiting agreements in
restraint of trade and monopoliza-
tion."” These laws can also be invoked
to challenge mergers.”" And |3 states
have state statutory provisions relating
specifically to mergers, afthough not all
of them are as comprehensive as
Section 7 of the Clayton Act.'*

In addition, many states have enact-
ed laws providing that a merger or
other collaborative arrangement
between health care providers will be
treated as immune from state and fed-
eral antitrust laws if the parties can
show that the consumer benefits of the
proposed transaction will exceed any
harm due to the likely reduction in
competition. These statutes are not
themselves antitrust laws, but they do
offer another promising mechanism for
challenging a merger with potentially
anticompetitive consequences in the
states.'”® The following states have
enacted this kind of “regulatory statute’
to facilitate cooperative endeavors or
mergers between hospitals or other
health care providers: Colorado,"*
Florida,'” Georgia,'* Idaho,"” Kansas,
Maine,'” Montana,'*® Nebraska,"' New
York,"” North Carolina,"® North
Dakota,'"* Ohio,'* Oregon,'* South
Carolina,'¥ Tennessee,'* Texas,'*
Washington'® and Wisconsin."”' These
state laws vary considerably in the
types of providers and activities cov-
ered, which state authorities are
responsible for reviewing the transac-
tion, the issues that must be addressed
before approval is granted, and the
nature and extent of post-approval
monitoring or supervision by the
state.”

These laws give state officials the
authority to regulate a proposed trans-
action as a condition of allowing it to
go forward, a power that can be useful
in preserving the availability of repro-
ductive health services. For example,
Montana's antitrust immunity statute

138
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authorizes the Montana Department of
Justice to approve a merger or other
cooperative arrangement between
competing health care facilities if the
transaction would be likely to result in
lower health care costs, or improve
health care access or quality without

any undue increase in health care
costs.”” It was this authority that
enabled the state to impose conditions
on the merger of Great Falls’ only hos-
pitals in 1995 to address concerns that
services previously available at the non-
Catholic hospital would not be offered
after the merger.** As a condition of
approving the merger, the state
required that (1) the non-Catholic hos-
pital agree to deed an office condo-
minium to the local Planned
Parenthood affiliate to produce revenue
to pay the expenses of patients and
physicians forced to travel outside of
Great Falls for abortion services; and
(2) the consolidated hospital agree to
continue providing, without restriction,
the following services offered prior to
the merger: elective sterilizations, infor-
mation and counseling on the morning-
after pill for rape victims, and HIV risk
reduction counseling.

Most state-level merger reviews
under the antitrust laws themselves will
be conducted by attorneys in the office
of the state's Attorney General (AG),
who may or may not be antitrust
experts.” No state has an analogue to
the federal Hart-Scott-Rodino Act,
requiring proposed mergers to be
reported in advance and put on hold
until completion of antitrust review.
This means that states may be faced
with having to move very quickly and
with inadequate resources to investi-
gate and challenge a merger. However,
much of a federal agency's merger
investigation file can be shared with an
interested state under the voluntary
Pre-Merger Disclosure Compact®’ and
the states have set up systems that
allow them to coordinate investigations

State AGs can

law.

NATIONAL WOMEN'S LAW CENTER

o

challenge a merger

under federal or state

‘25



70773P. nvpRL 11/10/00 4: 05 PM Page 26

Some state AGs
have become increas-

ingly active in merger

enforcement.
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and share resources on matters that
affect more than one state, as might a
merger where the buyer is a hospital
chain that is acquiring hospital sites in
several states.

While not all states have the inter-
est and ability to review and challenge a
merger, in light of the time-sensitive and
resource-intensive nature of antitrust
review, some state AGs have become
increasingly active in the merger enforce-
ment area in recent years, and on some
occasions have challenged mergers that
the federal authorities have decided to
allow.””® The National Association of
Attorneys General (NAAG) is encour-
aging its members to bring more merg-
er challenges, particularly in matters that
are too local to be of interest to the
federal authorities.”” Indeed, some local
mergers are too small ever to be
reported to the federal agencies, so the
state authorities are most likely to hear
of them first, and hospital mergers often
fit this model. In addition, health care is
a high priority with most state AGs.

Thus, consumers of threatened
reproductive health care services who
can present a state AG with a ready-
made theory of antitrust harm, plus
whatever evidence can be extracted
from public documents,'® may well be
able to spark interest. Whether or not
the state AG would seek a court order
blocking the merger, the mere threat of
a state investigation, with its potential to
slow or ultimately disrupt the planned
merger, may be enough to bring the
merging parties to the negotiating table.
At this point the state AG may be, in
one respect, an even more useful ally
than the federal authorities: while the
DOJ and FTC generally deal with problem-
atic mergers by halting them completely
or requiring divestiture of overlapping
assets, state AGs are sometimes more cre-
ative and flexible in crafting remedies.'

C. PRIVATE SUITS
The Clayton Act also authorizes
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private parties to sue for an injunction
to stop a merger that would violate
Section 7 of the Act'®” or for divestiture
of the acquired assets after the merger
has been completed,'® and, in limited
circumstances, to recover triple the
amount of monetary damages caused
by the merger'* The Act also provides
for the award of attorneys' fees and
costs to a successful private plaintiff.'®
This means that when a proposed hos-
pital merger or affiliation threatens to
eliminate reproductive health services,
those likely to be harmed by the merg-
er — such as women likely to need
such services or doctors who would
be prevented from using the facilities of
the merged entity to provide them —
could bring suit to stop the merger,
either on their own or in a class action
representing all such consumers or
providers. Such a suit may proceed
even if the merger has been reviewed
and cleared by government authorities.

In a unanimous 1990 Supreme
Court decision confirming that the
Clayton Act permits private parties to
sue for injunctive relief and divestiture
where a merger would violate Section
7 of the Act, the Court emphasized the
importance of private suits. The Court
noted that the Act “manifest[s] a clear
intent to encourage vigorous private
litigation against anticompetitive merg-
ers. ... Private enforcement of the Act
was in no sense an afterthought; it was
an integral part of the congressional
plan for protecting competition.”'** At
the same time, however, it is important
to recognize that bringing a private
merger challenge is difficult, both legally
and practically.

On the legal side, the case law
requires that private parties seeking to
block a merger meet a special “stand-
ing” requirement: the plaintiffs must
show that if the merger were complet-
ed, they would suffer not just any form
of injury causally linked to the merger,
but an “antitrust injury.” The Supreme
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Court has defined “antitrust injury” as
“injury of the type the antitrust laws
were intended to prevent.”'* Antitrust
injuries would not include the harm
that a competitor might suffer if a
merger increases the competition
against it, since the antitrust laws are
intended to protect against a lessening,
not an increase, in competition. In the
kind of case at issue here, however, the
injury the plaintiffs would suffer is a
reduction in the availability of repro-
ductive health services. This should be
considered an “antitrust injury” since
price increases and output restrictions
are precisely the evils the antitrust laws
are intended to prevent. Thus, while
there is no caselaw directly on point, it
appears that the “antitrust injury”
requirement could be met in such a
case.'®®

On the practical side, however, the
potential obstacles are significant.
Antitrust litigation is costly and requires
not only specialized legal expertise but
economic expertise as well. Moreover,

—p—

in a merger challenge time is of the
essence, because if the merger is not
stopped before its consummation,
courts are generally reluctant to rescind
it (i.e, order divestiture) or require a
restructuring of the transaction after
the fact, in light of the complexities of
"unscrambling the eggs.” This means
that there may be only days or weeks
in which to identify plaintiffs and orga-
nize a class action, assemble the neces-
sary industry expertise and preliminary
factual evidence concerning the struc-
ture of the existing market and the
merger's likely impact on it, and other-
wise prepare to go to court.

Consequently, it may be difficult to
act quickly enough without the assis-
tance of one of the government enforce-
ment agencies. For this reason it is
preferable, if possible, to seek the assis-
tance of federal or state authorities to
challenge a prospective merger; as
described in previous sections of this
Report.

NATIONAL WOMEN'S LAW CENTER

‘27



70773P. nvpR1L 11/10/00 4: 05 PM Page 28



70773P. nvpRL 11/10/00 4: 05 PM Page 29

Conclusion

When faced with reports of a
prospective hospital merger that threat-
ens to reduce the availability of
women’s reproductive health services,
those concerned with the loss of such
services can use the federal and state
antitrust laws to attempt to block the
transaction or obtain an agreement to
preserve the availability of needed ser-
vices. The strength of the challenge will
depend in each case on the specific
characteristics of the market and other
facts presented. The authority of the
government antitrust agencies to halt a
merger before it is consummated, how-

ever, provides a tremendous potential
source of leverage that can be used to
fashion arrangements that will guaran-
tee the continued availability of ser-
vices.

Accordingly, at the first reports of
such a merger, the U.S. Department of
Justice and the Federal Trade
Commission, along with the relevant
state officials, should be contacted
immediately and presented with any
available information on the harmful
effects of the merger. In addition, a pri-
vate suit seeking to halt the merger can
be considered.

NATIONAL WOMEN'S LAW CENTER

‘29



70773P. nvpR1L 11/10/00 4: 05 PM Page 30



70773P. nvpRL 11/10/00 4: 05 PM Page 31 $

Appendix A

Sample Letter to the Antitrust Enforcement Agencies

Robert F. Leibenluft

Assistant Director for Health Care
Bureau of Competition

Federal Trade Commission

601 Pennsylvania Ave. NW — S31 15
Washington, DC 20580

Gail Kursh

Chief, Health Care Task Force
Antitrust Division

U.S. Department of Justice
325 7th Street NW, Suite 400
Washington, DC 20530

[Office of the Attorney General of your state: see Appendix C.]
Dear Mr. Leibenluft, Ms. Kursh, and

We are writing to bring to your attention our concerns about a proposed hospital merger
that we believe will have a harmful impact on competition and the delivery of health care in our
community. We are [describe your organization or who you are and who else you represent].

We have learned that [Religious Hospital] in [city, state] is planning to merge or affiliate with
[modify as appropriate to reflect whatever is known about the nature of the anticipated affiliation]
[Secular Hospital] in [city, state]. VWe are concerned that this merger, by eliminating competition in
the local health care market, will result in a loss of services, loss of consumer choice, and increased
costs to consumers. Where now there are [#] hospitals in our community, after the merger there
will be only [#]. [If there will be only one, express concern over creation of a monopoly — a sin-
gle entity with no checks on its ability to set prices arbitrarily.]

We are particularly concerned about the impact this proposed merger will have on the avail-
ability of reproductive health services in our community. [Religious Hospital] is affiliated with the
Catholic church and governed by the Ethical and Religious Directives for Catholic Health Care
Services, which prohibit abortion, contraceptive services and counseling, sterilization procedures,
infertility treatments, and postcoital emergency contraceptives (the “morning-after pill”). [Modify
as appropriate if other religious restrictions are at issue.] We understand that after the merger; if it
is allowed to go forward, [Secular Hospital] would also be governed by these prohibitions. [Cite
and enclose documentation of this intention.]
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[Secular Hospital] currently provides the following services that would be banned under the
Directives: [list the affected services]. The elimination of these services will have serious repercus-
sions in our community. [Quantify the loss of services to the extent possible — e.g, how many
abortions or tubal ligations did the secular hospital perform in the past year?]

Patients seeking these services will be forced to travel as much as [xx] miles to other hospitals
in [cities]. [Describe transportation difficulties, such as lack of public transportation.] Pregnant
women seeking tubal ligations after delivery, who are not able or willing to make this trip when
they are ready to deliver; will be forced to have their babies at the merged hospital and then
undergo a tubal ligation at a later time — at additional cost and risk to their health.

The [#] women who have received abortions each year at [Secular Hospital] will have to go
elsewhere. [Describe problems this will pose — e.g, distances to nearest facilities; if nearby clinic
exists, what are its limitations, such as violent or harassing anti-choice activities around it.]

[Add any other pertinent information that is readily available — see Appendix B for additional
suggestions.]

The harmful consequences of this merger that we have outlined are, in our view, directly rele-
vant to your review of the merger, and we urge you to take full account of them as you carry out
your responsibilities under the antitrust laws. Further, we would respectfully request the opportu-
nity to meet with you or the relevant investigatory staff to discuss the matter with you — and to
do so before your office reaches a conclusion about the likely impact of the transaction and makes
a recommendation on whether to challenge it.

We will call you shortly to follow up, if we do not hear from you. Thank you for your
consideration.

Sincerely,
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Appendix B

Information to Gather for Presentation to Antitrust
Enforcement Agencies

I.  The number of hospitals in the community (under separate ownership) before the
merger and the number after the merger (and the number of beds in each).

2.  Evidence that after the merger, religious restrictions will be applied to a previously
secular facility. This would include, for example, pronouncements to this effect issued by the
merging hospitals, or merger planning documents.

3. Identification of the specific health care services that are currently available at one of
the merging hospitals and slated for elimination after the merger, and an explanation
of why these services are important to the community. These may include, for example,
abortions, sterilization procedures, infertility treatments, contraceptive services and counseling,
HIV risk reduction counseling, and morning-after pills for rape victims. How many of each of
these procedures or services were provided at the secular facility in the past (e.g, how many
abortions or postpartum tubal ligations in the past year)? How many people will be affected by
the elimination of these services (shown, for example, by estimates of the number of women of
reproductive age, or the incidence of HIV or AIDS, in the community)? What services in addi-
tion to reproductive health services will be affected by the merger?

4. Information on how far patients would have to travel to get to other hospitals for
these services after the merger and how difficult such travel would be — to demon-
strate that patients are not likely to be willing or able to overcome these burdens.
What is the travel time to such other hospitals, by car (“drive time”) or by public transportation
(if it is available)? Are road conditions or weather or geographic barriers potential factors?
Would an overnight stay be required, due to transportation difficulties or a waiting period
required by state law? What would the associated costs amount to (transportation, lodging,
etc.)! Is there a low-income population in the area that would be particularly burdened by such
costs?

5. Information on what other barriers there are to using these other, more distant, hospi-
tals. For example, will the patients’ physicians have admitting privileges there? Will their health
insurance cover services obtained there?

6. Information on why non-hospital alternatives are unavailable or inadequate. For
example, even if there is a nearby women's health clinic, does it or can it provide the same
range of services?! If it doesn't perform deliveries, how will it perform postpartum tubal liga-
tions?! Wil it perform abortions if the only hospital available as back-up is governed by religious
restrictions! Has the clinic (or have its staff or patients) been subject to violence or harassment,
and is it financially stable?
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An explanation of how hard it would be to bring in new providers to fill the gap in
services. Would zoning or licensing laws, or local anti-choice sentiment, make it difficult to open
a new facility?! Is there reason to believe it would be hard to entice new physicians into the area
to provide these services?

Information on the health risks and costs associated with fragmenting services among
different providers. For example, what are the risks of undergoing a tubal ligation in a sepa-

rate procedure instead of during hospitalization for delivery? Will insurance cover the steriliza-

tion in these circumstances?

Evidence that large purchasers of health care in the area (such as large employers or
insurers) are concerned about an increase in prices as a result of the merger. Are they
worried that if all area hospitals are under single management, purchasers will lose their ability to
bargain for better prices?

Expressions of concern from prominent physicians in the community about the impact
of the merger on the delivery of health care. \What concerns do they have from the med-
ical perspective! Do they fear that their own practices will be impaired in any way! Are any
local physicians who provide abortions or other reproductive health services concerned that
they may be denied privileges at religiously-affiliated hospitals if they continue to perform these
services elsewhere, or if they publicly support the availability of such services?
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Appendix C

Offices of State Attorneys General

ALABAMA

Attorney General of Alabama
Office of the Attorney General
State House

Il South Union Street
Montgomery, AL 36130

(334) 242-7300

ALASKA

Attorney General of Alaska
Office of the Attorney General
Post Office Box 110300
Diamond Courthouse
Juneau, AK 9981 1-0300

(907) 465-3600

ARIZONA

Attorney General of Arizona
Office of the Attorney General
1275 West Washington Street
Phoenix, AZ 85007

(602) 542-4266

ARKANSAS
Attorney General of Arkansas
Office of the Attorney General

200 Tower Building, 323 Center Street

Little Rock, AR 72201-2610
(501) 682-2007

CALIFORNIA

Attorney General of California
Office of the Attorney General
1300 | Street, Suite 1740
Sacramento, CA 95814

(916) 324-5437

COLORADO

Attorney General of Colorado
Office of the Attorney General
Department of Law

1525 Sherman Street

Denver, CO 80203

(303) 866-3617

CONNECTICUT

Attorney General of Connecticut
Office of the Attorney General
55 Elm Street

Hartford, CT 06141-0120

(860) 808-5000

DELAWARE

Attorney General of Delaware
Office of the Attorney General
Carvel State Office Building
820 North French Street
Wilmington, DE 19801

(302) 577-8400

DISTRICT OF COLUMBIA

District of Columbia Corporation Counsel
Office of the Corporation Counsel

441 4th Street, NW

Washington, DC 2000

(202) 727-6248

FLORIDA

Attorney General of Florida
Office of the Attorney General
The Capitol

PLOI

Tallahassee, FL 32399-1050
(850) 487-1963

GEORGIA

Attorney General of Georgia
Office of the Attorney General
40 Capitol Square, SW
Atlanta, GA 30334-1300

(404) 656-4585

HAWAII

Attorney General of Hawaii
Office of the Attorney General
425 Queen Street

Honolulu, HI 96813

(808) 586-1282
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IDAHO

Attorney General of Idaho
Office of the Attorney General
Statehouse

Boise, ID 83720-1000

(208) 334-2400

ILLINOIS

Attorney General of lllinois
Office of the Attorney General
James R.Thompson Center
|00 West Randolph Street
Chicago, IL 60601

(312) 814-2503

INDIANA

Attorney General of Indiana
Office of the Attorney General
Indiana Government Center South
Fifth Floor

402 West Washington Street
Indianapolis, IN 46204

(317) 233-4386

IOWA

Attorney General of lowa
Office of the Attorney General
Hoover State Office Building
Des Moines, IA 50319

(515) 281-5164

KANSAS

Attorney General of Kansas
Office of the Attorney General
Judicial Building

301 South West Tenth Street
Topeka, KS 66612-1597

(913) 296-2215

KENTUCKY

Attorney General of Kentucky
Office of the Attorney General
State Capitol, Suite |18
Frankfort, KY 40601

(504) 696-5300

LOUISIANA

Attorney General of Louisiana
Office of the Attorney General
Department of Justice

Post Office Box 94095

Baton Rouge, LA 70804-9005
(504) 342-7013
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MAINE

Attorney General of Maine
Office of the Attorney General
Six State House Station
Augusta, ME 04333

(207) 626-8800

MARYLAND

Attorney General of Maryland
Office of the Attorney General
200 Saint Paul Place

Baltimore, MD 21202-2202
(410) 576-6300

MASSACHUSETTS

Attorney General of Massachusetts
Office of the Attorney General
One Ashburton Place

Boston, MA 02108-1698

(617) 727-2200

MICHIGAN

Attorney General of Michigan
Office of the Attorney General
Post Office Box 30212

525 West Ottawa Street
Lansing, MI 48909-0212

(517) 373-1110

MINNESOTA

Attorney General of Minnesota
Office of the Attorney General
|02 State Capitol

St. Paul, MN 55155

(612) 296-6196

MISSISSIPPI

Attorney General of Mississippi
Office of the Attorney General
Department of Justice

Post Office Box 220

Jackson, MS 39205-0220

(601) 359-3692

MISSOURI

Attorney General of Missouri
Office of the Attorney General
Supreme Court Building

207 West High Street
Jefferson City, MO 65101
(573) 751-3321
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MONTANA

Attorney General of Montana
Office of the Attorney General
Justice Building, 215 North Sanders
Helena, MT 59620-140]

(406) 444-2026

NEBRASKA

Attorney General of Nebraska
Office of the Attorney General
2115 State Capitol

Post Office Box 98920

Lincoln, NE 68509-8920

(402) 471-2682

NEVADA

Attorney General of Nevada
Office of the Attorney General
Old Supreme Court Building
100 North Carson Street
Carson City, NV 89701

(702) 687-4170

NEW HAMPSHIRE

Attorney General of New Hampshire
Office of the Attorney General

33 Capitol Street

Concord, NH 03301-6397

(603) 271-3658

NEW JERSEY

Attorney General of New Jersey
Office of the Attorney General
Richard J. Hughes Justice Complex
25 Market Street, CN 080
Trenton, NJ 08625

(609) 292-4925

NEW MEXICO

Attorney General of New Mexico
Office of the Attorney General
Post Office Drawer 1508

Santa Fe, NM 87504-1508

(505) 827-6000

NEW YORK

Attorney General of New York
Office of the Attorney General
Department of Law-The Capitol
2nd Floor

Albany, NY 12224

(518) 474-7330

—p—

NORTH CAROLINA

Attorney General of North Carolina
Office of the Attorney General
Department of Justice

Post Office Box 629

Raleigh, NC 27602-0629

(919) 716-6400

NORTH DAKOTA

Attorney General of North Dakota
Office of the Attorney General
State Capitol

600 East Boulevard Avenue
Bismarck, ND 58505-0040

(701) 328-2210

OHIO

Attorney General of Ohio
Office of the Attorney General
State Office Tower

30 East Broad Street
Columbus, OH 43266-0410
(614) 466-3376

OKLAHOMA

Attorney General of Oklahoma
Office of the Attorney General
State Capitol, Room |12

2300 North Lincoln Boulevard
Oklahoma City, OK 73105
(405) 521-3921

OREGON

Attorney General of Oregon
Office of the Attorney General
Justice Building

[ 162 Court Street, NE

Salem, OR 97310

(503) 378-6002

PENNSYLVANIA

Attorney General of Pennsylvania
Office of the Attorney General
Strawberry Square - |6th Floor
Harrisburg, PA 17120

(717) 787-3391

RHODE ISLAND

Attorney General of Rhode Island
Office of the Attorney General
150 South Main Street
Providence, RI 02903

(401) 274-4400
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SOUTH CAROLINA

Attorney General of South Carolina
Office of the Attorney General
Rembert C. Dennis Office Building
Post Office Box | 1549

Columbia, SC 2921 1-1549

(803) 734-3970

SOUTH DAKOTA

Attorney General of South Dakota
Office of the Attorney General
500 East Capitol

Pierre, SD 57501-5070

(605) 773-3215

TENNESSEE

Attorney General of Tennessee
Office of the Attorney General
425 Fifth Avenue N
Nashville, TN 37243

(615) 741-6474

TEXAS

Attorney General of Texas
Office of the Attorney General
Capitol Station

Post Office Box 12548
Austin, TX 7871 1-2548

(512) 463-2191

UTAH

Attorney General of Utah
Office of the Attorney General
State Capitol, Room 236

Salt Lake City, UT 84114-0810
(801) 538-1326

VERMONT

Attorney General of Vermont
Office of the Attorney General
|09 State Street
Montpelier, VT 05609-100
(802) 828-3171

VIRGINIA

Attorney General of Virginia
Office of the Attorney General
900 East Main Street
Richmond, VA 23219

(804) 786-2071
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WASHINGTON

Attorney General of Washington
Office of the Attorney General
Post Office Box 40100

| 125 Washington Street, SE
Olympia, WA 98504-0100

(360) 753-6200

WEST VIRGINIA

Attorney General of West Virginia
Office of the Attorney General
State Capitol - Bldg. | Rm. B-26
Charleston, WV 25305

(304) 558-2021

WISCONSIN

Attorney General of Wisconsin
Office of the Attorney General
State Capitol

Post Office Box 7857

Suite | 14 East

Madison, WI 53707-7857
(608) 266-1221

WYOMING

Attorney General of Wyoming
Office of the Attorney General
State Capitol Building
Cheyenne, WY 82002

(307) 777-7841
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Notes

I. Stanley K. Henshaw & Jennifer Van Vort, Abortion Services in the United States, 1991 and 1992, Fam. Plan. Persp., May-June 1994,
reprinted in Henry . Kaiser Family Foundation, What's Happening to Abortion Rates? 10 (1996) [hereafter Henshaw & Van Vort]; see
also Stanley K. Henshaw, Factors Hindering Access to Abortion Services, Fam. Plan. Persp., March- April 1995, reprinted in Henry J. Kaiser
Family Foundation, What's Happening to Abortion Rates? 26 (1996) [hereafter Henshaw].

2. Henshaw & Van Vort, supra, at 10-11.

3. Id.at 10. Moreover, 92% of counties had no provider that performed at least 400 abortions per year. This is significant because
small providers often do not want a large abortion case load, and they usually do not advertise; hence, women may have difficulty
finding out about and obtaining services from these providers. Id.

4. Henshaw, supra, at | I.

5. Id.at 10-11. A metropolitan area was defined as a county containing a central city with a population of 50,000 or more, along
with any contiguous counties with close economic ties to the central city. Id.

6. National Abortion and Reproductive Rights Action League, Who Decides? A State-by-State Review of Abortion and Reproductive
Rights vii (1998) [hereafter Who Decides?].

7. Henshaw & Van Vort, supra, at 22.

8. Id. at I8.

9. Id at 17.

10. Id. at 15. The other providers were abortion clinics, other non-hospital clinics, and physicians’ offices. Id.

I'l. Id. at 22; see also Am. College of Obstetricians and Gynecologists, Guidelines for Women’s Health Care 128-29 (1996) [hereafter
ACOG] (advising that for some later abortions and for patients with certain risk factors, a hospital or ambulatory surgical facility is
the preferred setting for abortion and in some states is required). The U.S. Supreme Court has struck down as unconstitutional a
requirement that all abortions after the first trimester be performed in a hospital. City of Akron v.Akron Center for Reproductive Health,
462 US. 416 (1983). However, the Oklahoma state supreme court recently upheld such a requirement, and ordered the state to
enforce it, opining that Akron is no longer valid. Davis v. Fieker, 1997 OK. 156 (Dec. 23, 1997).

12. Henshaw & Van Vort, supra, at 22. A 1983 study found that 9% of obstetrician-gynecologists said they did not provide abortion
services because they did not have access to a hospital that permitted the procedure. M.T. Orr & |.D. Forrest, The Availability of
Reproductive Health Services from U.S. Private Physicians, Fam. Plan. Persp. |7 (1985), at 63-69, Table 3.

I3. Ellen Gamerman, Scarce South Shore Abortion Services Prompt Lobbying Effort, Sts. News Serv., June 30, 1993.

[4. Henshaw & Van Vort, supra, at 22; see also, ACOG, supra, at 129 (“Clinics and freestanding ambulatory care facilities should
have an established mechanism for transferring [abortion] patients who require emergency treatment to a nearby hospital”); National
Abortion Fed'n., Clinical Policy Guidelines 31-32, 41 (1997) (recommending transfer to a local hospital in circumstances involving hem-
orrhage and other emergencies). The American Medical Association estimated that in 1990 in Florida, one out of every |,000
women undergoing an abortion suffered a complication that required admission to a hospital. Candy Hatcher, Abortion Services Sdafer,
Harder to Find, Palm Beach Post, Aug. 9, 1994, at |A.

I5. The concentration of abortion services in freestanding, specialized clinics has produced other troubling consequences. These
facilities — and the physicians and staff who work there, as well as patients seeking care — are easy targets for anti-abortion harass-
ment, threats, and outright violence. As a result, some women may be deterred from using their services, and in addition, as abortion
services have become more isolated from the mainstream of medical care, it has become more difficult to attract new providers to
the field. See, e.g, Jack Hitt, Who Will Do Abortions Here?, N.Y. Times Mag, Jan. 18, 1998, at 20. See also Henshaw & Van Vort, supra, at
23. In addition, as fewer hospitals offer abortion services, even doctors willing to perform abortions have difficulty getting the neces-
sary training.

[6. Nineteen states currently have mandatory waiting periods that prohibit a woman from obtaining an abortion until a specified
period of time after receiving a mandated lecture or materials. Who Decides?, supra, at xi.

|7. The “Hyde Amendment” prohibits federal Medicaid funding for abortions except when the woman'’s life is endangered or the
pregnancy is the result of rape or incest. Twenty-seven states have followed the federal precedent and similarly restrict the use of
state funds. Who Decides?, supra, at xii.
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[8. Am. Med. Ass'n. Council on Scientific Affairs, Induced Termination of Pregnancy Before and After Roe v. Wade: Trends in the
Mortality and Morbidity of Women 14 (1992) [hereafter AMA Council on Scientific Affairs].

19. One study showed that about half the women who had an abortion after |5 weeks of pregnancy were delayed by difficulties
they encountered in making arrangements to pay for the procedure. AMA Council on Scientific Affairs, supra, at I5.

20. Henshaw, supra, at 42 (noting that 14% of non-hospital providers reported an average delay of more than one week even
before waiting periods were in effect).

21. Id. at 41.
22. AMA Council on Scientific Affairs, supra, at 4.
23. Id. at 15-16.

24. Bruce Japsen, Another Record Year for Dealmaking, Modern Healthcare, Dec. 23-30, 1996 [hereafter Another Record Year], at 37.
Modern Healthcare's list included full-asset mergers, acquisitions, lease agreements, joint ventures and partnerships of various forms
in which control or a significant equity stake in a hospital changed hands. It also included acquisitions through what many hospitals,
including Catholic facilities, refer to as ““sponsorships.” Id. See also Kevin Lumsdon, Deals That Went Down the Drain; Mergers and the
Health Care Industry, Hosps. & Health Networks, Nov. 20, 1996, at 20 (reporting that hospitals are leading a “merger marathon”).

25. Another Record Year, supra, at 37. Modern Healthcare's analysis for 1997 showed a drop-off from 1996 but the numbers
remain significant (217 transactions involving 627 hospitals in 1997). Bruce Japsen, An Off Year for Consolidation, Modern Healthcare,
Jan. 12, 1998, at 39.

26. Jack Reardon & Laurie Reardon, The Restructuring of the Hospital Services Industry, 29 Journal of Econ. Issues 1063 (1995).

27. Id,; see also Consolidation in the Health Care Market: Good or Bad for Consumers, States of Health (The Center for Community
Health Action, Boston, Mass.), Feb. 1996, at |; Tamar Lewin, As Health Mergers Rise, Some Say Catholic Standards May Affect Care, N.Y.
Times, Mar. 8, 1995 [hereafter Lewin], at Al.

28. See, eg, Lewin, supra, at Al.

29. Bruce Japsen, Catholic Providers Seek Recapitalization Strategies, Modern Healthcare, July 8, 1996, at 50; Thomas P Well, The
Survival of Catholic Health Care: Geographically Linked Networks, Health Care Strategic Management, July |, 1995, at 3.

30. Rhonda L. Rundle, Hardly Meek: Catholic Hospitals, In Big Merger Drive, Battle Industry Giants, Wall St. ], Mar. 12, 1997 [hereafter
Rundle], at I. See also Lisa W. Foderaro, In Health Care’s New Era, Catholic Institutions Link Up to Compete, N.Y. Times, June 27, 1996, at
BI; Arthur Jones, Huge Nonprofit System Feels Pressure To Cut Costs, Merge, and Get Bigger, National Cath. Rep., June 16, 1995, at | I.

31. Catholics for a Free Choice, Risky Business: The Community Impact of Catholic Health Care Expansion 2 (1995) [hereafter Risky
Business].

32. Risky Business, supra, at 2; see also, Lewin, supra, at Al.

33. Catholics for a Free Choice, Reproductive Health at Risk: A Report on Mergers and Affiliations in the Catholic Health Care System
(1995) [hereafter Reproductive Health at Risk]. According to the Catholic Health Association, in 1994 there were more than |00
mergers, affiliations, and joint ventures between Catholic and non-Catholic hospitals, health maintenance organizations and managed
care networks. Lewin, supra, at Al.

34. Catholics for a Free Choice, When Catholic and Non-Catholic Hospitals Merge: Reproductive Health Compromised (1998) [here-
after Reproductive Health Compromised], at 3, 8.

35. Carole S.Weisman, et al,, Kaiser Family Found., Affiliations Between Catholic and Non-Catholic Health Care Providers and the
Availability of Reproductive Health Services: Is there a Common Ground? (1997) [hereafter Kaiser Report].

36. Kenneth R White & Yasar A. Ozcan, Church Ownership and Hospital Efficiency, Hosp. & Health Serv. Admin. Found. of the Am.
College of Healthcare Executives, Sept. 1996; see also, Rundle, supra, at |; Catholics for a Free Choice, Health Care Limited: Catholic
Institutions and Health Care in the United States (1995) [hereafter Health Care Limited], for additional information on the scope and
nature of the Catholic health care system.

37. Mission Gives Us An Advantage, Cath. Health Progress, July-Aug. 1996, at 30-31. The article notes that even the huge
Columbia/HCA hospital chain is significantly smaller (with 300 hospitals, 60,000 beds, $14.5 billion in revenues, $16 billion in assets,
and only three states with a 20% market share).

38. Catholics for a Free Choice reports that 76 Catholic hospitals, in 26 states, have been designated "sole community providers”
by the Health Care Financing Administration of the U.S. Department of Health and Human Services (HCFA). Reproductive Health
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Compromised, supra, at App. G. HCFA defines a sole provider as one that is located at least 35 road miles or 45 minutes by road
from the nearest like facility (short-term acute care hospital), or meets certain other criteria. Most of the sole provider Catholic hos-
pitals serve communities that are not predominantly Catholic. Id,; see also Health Care Limited, supra, at App. B.

39. Ethical and Religious Directives for Catholic Health Care Services [hereafter Directives], Preamble.
40. Directives, supra, at Part I, Directive 5.

41. Id. at Part 4, Directive 45 (“Abortion, that is, the directly intended termination of pregnancy before viability or the directly
intended destruction of a viable fetus, is never permitted”).

42. Id. at Part 4, Directive 52 (“Catholic health institutions may not promote or condone contraceptive practices” other than
counseling in methods of natural family planning).

43. Id. at Part 4, Directive 53 (“Direct sterilization of either men or women, whether permanent or temporary, is not permitted in
a Catholic health care institution when its sole immediate effect is to prevent conception”).

44. Id. at Part 4, Directives 38-41 (covering assisted conception that “substitutes for the marital act,” including in vitro fertilization
and artificial insemination).

45. 1d. at Part 4, Directive 45 (abortion includes termination of pregnancy in the interval between conception and implantation of
the embryo); see also Directives, supra, at Part 3, Directive 36 and note |9 (recommending that “a sexually assaulted woman be
advised of the ethical restrictions which prevent Catholic hospitals from using abortifacient procedures”).

46. Clara Bell Duvall Education Fund, Fact Sheet The Declining Number of Hospitals in Pennsylvania Willing to Perform Abortions
(1997).

47. Health Care Limited, supra, at 5.

48. John Lavey, Nonprofit Medical Partnership Benefits MTMC, Nashville Bus. J., Oct. 21, 1996, at 6.
49. Columbia To Do No Abortions in Georgia, Courier-|., May 18, 1995, at |C.

50. Reproductive Health at Risk, supra, at 5.

51. Reproductive Health Compromised, supra, at 24.

52. Reproductive Health at Risk, supra, at 24. See also Laura Parker, In Quad Cities, ‘a chess match’ over abortion, USA Today, Jan. |9,
1998, at 6A (describing Planned Parenthood's three-year legal battle to obtain approval to open a clinic in the area that would offer
abortion services).

53. Kaiser Report, supra, at 80-81. In the Kaiser Report,“Case C" is readily identifiable as the Quad Cities merger. In the four
cases selected for examination in this study, few changes were found in the availability of reproductive health services overall, with
one important exception: abortion services, which were discontinued altogether after two of the mergers. With respect to abortion,
the report concludes: “Hospital-based surgical abortions (other than to save the life of the women) are often curtailed after affilia-
tions, although in some cases they may continue to be provided by the non-Catholic partner” Id. at 41.

54. Columbia To Do No Abortions in Georgia, supra, at 1C. See also Janet Gallagher; Religious Freedom, Reproductive Health Care and
Hospital Mergers, . Am. Med. Women's Ass'n., Spring 1997, at 65.

55. Family Planning Advocates of New York State's MergerWatch Project, Religious Hospital Mergers and HMOs: the Hidden Crisis
for Reproductive Health Care 23 (1997-98 edition).

56. Karen Pallarito, Blessing Withheld: Vatican Rejects Deal Involving N,J. Catholic Hospital, Modern Healthcare, June 23, 1997, at 20; see
also, Hospital May Eliminate Abortion Services, Brunswick Home News, Sept. 17, 1996.

57. Planned Kenosha Hospital Merger Falls Apart Over ‘Cultural Differences,” Health Care Pol. Rep. (BNA), June 30, 1997, at 1031.
58. Arthur Jones, Huge Nonprofit System Feels Pressure to Cut Costs, Merge and Get Bigger, Nat'l. Cath. Rep,, June 16, 1995,at | |.

59. See, eg, Liz Kowalczyk, Local Hospitals Provide Array of Services, Patriot Ledger, Sept. 24, 1996, at 8A (reporting that Cardinal
Law blocked a nearly-completed merger between the Catholic-owned Carney Hospital in Boston and the city-owned Quincy
Hospital because doctors at Quincy perform abortions).

60. Reproductive Health at Risk, supra, at 21-22, 27-28.
61. StuartVincent, Port Jeff Hospitals in Alliance, Newsday, May 9, 1996, at A25.

62. Ted Griggs, Hospitals OK Pact to Expand, Advocate, Capital City Press, Apr: 9, 1997, at | A,
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63. John Lavey, Nonprofit Medical Partnership Benefits MTMC, Nashville Bus. ., Oct. 21, 1996, at 6.
64. Michele Conklin, Technicality Allows Lutheran Hospital to Continue Abortions, Rocky Mountain News, Nov. 23, 1996, at | | 3.

65. Another approach that may be of some value is a referral requirement. In one case where the merged entity stopped provid-
ing reproductive health services, it was ultimately required to provide patients with a detailed, up-to-date list of area providers,
review the list with patients, and follow up to determine whether the patient obtained the services needed. This requirement result-
ed from the settlement of a lawsuit brought by Family Planning Advocates of New York State against the state of New York after it
approved a merger (under state health laws requiring approval of a change in hospital ownership) between a Catholic and a non-
Catholic facility in Troy, New York in 1996. Such a referral requirement, however, may be difficult to enforce and is not a real guaran-
tee of access to services, since it does not restore services that are lost or ensure that they are available elsewhere in the immediate
area.

66. 15USC.§§ 1,2 (1988).
67. 15USC.§ 12, et seq. (1988).

68. A third federal antitrust statute, the Federal Trade Commission Act, prohibits "“unfair or deceptive acts or practices.” 15 US.C.
§ 45 (1988). It is generally co-extensive with the Sherman and Clayton Acts, but can be enforced only by the Federal Trade
Commission.

69. Clayton Act §§ 4, 16, 15 US.C.§§ 15,26 (1988).

70. Section 7 of the Clayton Act prohibits a merger or acquisition "“where in any line of commerce in any section of the country,
the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.” 15 US.C.§ 18. For pur-
poses of antitrust analysis, “mergers” and “acquisitions” can be used loosely and interchangeably to cover a wide variety of transfers
or consolidations of rights of ownership or control, whether or not technically a merger or acquisition. The analysis of competitive
effects presented here also would apply to any “joint venture” or “interlocking directorate” situation where control over the secular
hospital’'s service options was placed in the hands of the religiously-affiliated hospital. However, there may be situations where the
structure of a transaction affects the analysis: for example, a joint venture may be open to challenge only under the Sherman Act.

71. A 1980 amendment to the Clayton Act made this clear. Pub. L. No. 96-349, § 6(a), 94 Stat. | 157 (codified as amended at 15
US.C.§ 18 (1994)). Itis not difficult to show that any hospital engages in activities affecting interstate commerce — such as order-
ing supplies from out of state or receiving revenues from out-of-state insurers. The federal agencies, however, have issued a policy
statement that they will not challenge a hospital merger involving small hospitals (generally meaning where the acquired hospital has
an average of fewer than 100 licensed beds and an average daily inpatient census of fewer than 40 patients), as noted below in the
text.

72. Section 7's coverage of acquisitions of assets of not-for-profit entities remains in dispute, although the stronger line of authority
holds that it does apply. Compare FTC v. Univ. Health, Inc., 938 F2d 1206, 1214-17 (1 1th Cir. 1991) (§ 7 covers asset acquisitions of
nonprofit hospitals), and United States v. Rockford Mem’l. Corp., 898 F2d 1278, 1280-81 (7th Cir. 1990) (same), with United States v.
Carilion Health Sys., 707 F. Supp. 840, 841 n.l (W.D.Va. 1989), aff d without opinion, 892 F2d 1042 (4th Cir 1989) (such acquisitions
beyond scope of § 7), and FTC v. Butterworth Health Corp., 946 F. Supp. 1285 (W.D. Mich. 1996) aff'd, 121 F3d 708 (6th Cir. 1997)
(non-profit status of hospital not a dispositive consideration, but nevertheless relevant to issue of anticompetitive effects).

73. Under a 1996 agreement intended to avoid duplicative investigations, the DOJ and FTC allocate each merger between them
as it arises. Some whole industries historically “belong” to one agency or the other, but they both have a claim to health care and
hospital mergers.

74. See, e.g, Joel Brinkley & Laura M. Holson, Aiding Consumers Is Now the Thrust of Antitrust Push, N.Y. Times, Mar. 22, 1998, at Al;
Steven Pearlstein, Applying the Brakes to Mergermania: Antitrust Law Enjoys A Revival, Washington Post, Mar. 10, 1998, at CI.

75. 15 US.C.§ 18a (1976).

76. The HSR Act and its regulations are very complex, but in general the Act applies to transactions valued at over $15 million if
the following prerequisites are met: (a) one of the merging parties has net sales or total assets of at least $100 million, and the other
has net sales or total assets of at least $10 million; and (b) after the acquisition, the acquiror holds either (i) 15% or more of the vot-
ing securities or assets of the acquired, or (i) voting securities or assets of the acquired valued in excess of $15 million.

If these size-of-person and size-of-transaction thresholds are met, both the acquired and acquiring parties must submit certain
information describing the proposed transaction, the parties’ facilities and capabilities, the market(s) in which they compete, and any
studies or reports the parties possess that assess the competitive impact of the proposed transaction. The reviewing agency has 30
days to consider this information and decide whether the transaction may proceed or requires further investigation. If further inves-
tigation is called for (as it likely will be when market shares are high and customers object), the government will issue a *'second
request” for further information. HSR prohibits consummation of a merger until a second request is fully responded to. Since sec-
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ond requests call for an extensive range of documents and testimony from the parties, issuance of a second request typically delays a
merger for another three to seven months.

77. See, e.g, Business Advisory Letter from the Dep't. of Justice to Children's Health Care, PA. (Mar: |, 1996) (discussing the diffi-
culty of establishing specialist physician practices).

78. Department of Justice and Federal Trade Commission Horizontal Merger Guidelines, reprinted in Antitrust and Trade Reg. Rep.
(BNA) (Apr. 2, 1992 Special Supplement) [hereafter Guidelines]. The states, through the National Association of Attorneys General,
have issued their own Horizontal Merger Guidelines, which differ somewhat from the DOJ-FTC Guidelines, but not in ways that con-
tradict the general overview provided here. Horizontal Merger Guidelines of the National Association of Attorneys General, reprinted in
Antitrust & Trade Reg. Rep. (BNA) (Apr: |, 1993 Special Supplement).

79. Guidelines, supra, at para O.1.
80. Id. at para 0.1, n. 6.

81. Id. at para. 2.1.

82. Id. at para. |.I.

83. See, e.g, FTC v. Hosp. Bd. of Dir. of Lee Co., 38 F3d 1184 (1 1th Cir. 1994); FTC v. Freeman Hosp., 69 F.3d 260 (8th Cir 1995);
Hospital Corp. of Am. v. FTC, 4 Trade Reg. Rep. (CCH) [ 22,301 (1985), aff'd, 807 F2d 1381 (7th Cir 1986), cert. denied, 481 U.S. 1038
(1987); In re American Med. Intl, Inc., 104 ET.C. |, 4 Trade Reg. Rep. (CCH) [ 22,170 at 23,040 (1984); American Medicorp v. Humana,
Inc., 445 F. Supp. 589, 605 (E.D. Pa. 1977) (appropriate product market is “the delivery of short term acute care community hospital
services").

84. See, eg, Butterworth Health Corp., 946 F. Supp. 1285 (product market of primary care inpatient hospital services upheld by the
court, though merger permitted due to efficiency defense); United States v. Carilion Health Sys., 707 F. Supp. 840 (W.D.Va. 1989) (pri-
mary, secondary, and tertiary care product markets upheld by court, though merger permitted due to jurisdictional defense). But see
United States v. Long Island Jewish Med. Ctr. and North Shore Health System, Inc., 1997-2 Trade Cas. [ 71,960 (ED.N.Y. Oct. 23, 1997)
(rejecting product market of “acute inpatient services provided by anchor hospitals”). See also HealthSouth Rehabilitation Corp., 60
Fed. Reg. 5401 (1995) (rehabilitation services adopted as product market in consent order with government); Columbia/HCA Health
Care Corp,, 59 Fed. Reg. 48883 (1994) (psychiatric services adopted as product market in consent order with government); Charter
Medical Corp,, 59 Fed. Reg. 60804 (1994) (outpatient surgery services adopted as product market in consent order with govern-
ment).

85. See, eg, Long Island Jewish Med. Ctr. 1997-2 Trade Cas. §] 71,960 (finding separate geographic markets for (1) primary and sec-
ondary care, and (2) tertiary care).

86. See, eg, FTC v. Freeman Hosp., 911 F. Supp. 1213 (W.D. Mo. 1995), aff'd, 69 F. 3d 260 (8th Cir. 1995) (I3-county/54 mile radius
market); United States v. Mercy Health Servs., 902 F. Supp. 968 (N.D. lowa 1995), vacated, Nos. 95-4253, 96-1051, 1997 WL 78396
(8th Cir Feb. 27, 1997) (70 to 100 mile radius market).

87. Market shares in hospital mergers are usually based upon a facility's licensed bed capacity for the service in question, and
sometimes upon occupied beds. These statistics are publicly available from an annual publication of the American Hospital
Association (located in Chicago, lllinois): The AHA Guide to the Health Care Field. In addition, most states have some administrative
agency that publishes detailed patient discharge data, organized by DRG (Diagnostic Related Group). Ultimately, the calculation of
highly reliable market shares requires an economist with access to the operating documents of all the hospitals and clinics in the rele-
vant market. However, for purposes of arousing federal or state interest in a merger, a simple “head count” of hospitals and clinics in
a market, and an anecdotal description of their relative size and service offerings, should suffice.

88. Guidelines, supra, at para. 1.50-1.52. The HHI is calculated by squaring the percentage market share of each firm in the market
and then adding those squares. This results in a number somewhere between zero (an atomistic market) and 10,000 (a monopoly
— 100% squared). The HHI is generally the most accurate measure of market concentration because it takes into account both the
number and size distribution of all sellers in a market. In order to determine the change in concentration caused by a merger, the
HHI is calculated based on the premerger market shares and then again based on the post-merger market shares. The Guidelines
state that the DOJ and FTC are likely to challenge a merger in the absence of countervailing factors when the post-merger HHI
exceeds 1,800 and the change in the HHI as a result of the merger is greater than 50. An HHI of 1,800 would be achieved in a
market with six equally-sized hospitals. In practice, however the federal agencies rarely challenge hospital mergers unless they involve
markets with four or fewer significant competitors (that is, a post-merger HHI of over 3,000).

89. Department of Justice and Federal Trade Commission Statements of Antitrust Enforcement Policy in Health Care, Statement |,
reprinted in 5 Health L. Rep. (BNA) 35 (Aug. 29, 1996) at d34.

90. Guidelines, supra, at para. 3.0.
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91. However, if women'’s reproductive health services are fractured into distinct product markets, entry may be deemed easy for
any service that can be provided from a doctor’s office or freestanding clinic. For example, because contraceptive advice, prescrip-
tions and fittings are not necessarily hospital-based services, their elimination from the merged hospital's offerings might be countered
by expanded service from non-hospital sites.

92. Numerous cases have so held. See, e.g, United States v. Rockford Mem!l. Corp., 898 F2d 1278 (7th Cir. 1990), cert. denied, 498
US. 920 (1990); University Health, 938 F.2d 1206.

93. Guidelines, supra, at para. 4.
94. Id.

95. While the Supreme Court has held that cost savings in one product market cannot offset anticompetitive effects in another
market, United States v. Philadelphia Natl. Bank, 374 U.S. 321, 370-71 (1963), the enforcement agencies, in their prosecutorial discre-
tion, do take such arguments into account when deciding whether to challenge a merger — especially in the face of recent court
decisions signaling a new receptiveness to “overall community benefit” arguments. Butterworth, 946 F. Supp. 1285.

96. A hospital may argue, for example, that if a substantial portion of its revenue comes from government payers (such as
Medicare), these payers will be unaffected by hospital efforts to exercise market power, because they set the price at which they will
pay for services. If only a small amount of revenues is subject to price competition, then the dollar magnitude of any effects on price
due to a merger may also be relatively minor.

97. See, e.g, University Health, 938 F2d at 1223; G. Cary, Deputy Director for Mergers, Federal Trade Comm’n, Staying Ahead of the
Merger Wave, Remarks before |5th Annual Corporate Counsel Institute (Dec. 12, 1996).

98. University Health, 938 F.2d at 1223; Rockford Mem'l, 717 F. Supp. at 1289; Mercy Health Servs., 902 F. Supp. at 987-88; see also
Long Island Jewish Med. Ctr., 1997-2 Trade Cas. §] 71,960 (finding that efficiencies produced by the merger would benefit consumers,
but based in part on agreement between the merging hospitals and the state Attorney General committing the hospitals to pass on
the cost savings to the community).

99. International Shoe Co. v. FTC, 280 U.S. 291 (1930); Citizen Publ'g. Co. v. United States, 394 US. 131 (1969).
100. Guidelines, supra, at para. 5.1.

[01. Id.

102. This excludes those that fall within the small hospital safety zone set out in the Statements of Antitrust Enforcement Policy in
Health Care, noted above.

103. There is, on the other hand, some case law holding that the Sherman Act requires a stronger showing of anticompetitive
effects than Section 7 of the Clayton Act. See United States v. Penn-Olin Chem. Co., 378 US. 158, 170-71 (1964) (comparing standards
of illegality under Clayton Act § 7 and Sherman Act § I). However, later decisions have largely eroded this distinction. See, e.g, United
States v. First Nat'l. Bank & Trust Co., 376 U.S. 665, 671-72 (appearing to apply § 7 standards in a challenge under § |); Rockford Mem!l,
898 F.2d at 1282-83 (judicial interpretation of the two laws has converged); McCaw Personal Communications, Inc. v. Pacific Telesis
Group, 645 F. Supp. 1166, 1173 (N.D. Cal. 1986) (“the standard ... under the Sherman Act is similar; if not identical, to that under the
Clayton Act”); United States v. Central State Bank, 621 F. Supp. 1276, 1294-95 (W.D. Mich. 1985) (“the emphasis on market concentra-
tion in § 7 cases is relevant to cases brought under § 1").

104. McLain v. Real Estate Bd. of New Orleans, Inc., 444 US. 232, 244 (1980).
105. Standard Qil Co. v. United States, 221 US. 1,58 (1911).

106. National Soc’y. of Prof’l. Engineers v. United States, 435 U.S. 679, 688, 696 (1978); Board of Trade v. United States, 246 US. 231,
238 (1918).

107. Nelson v. Monroe Reg'l. Med. Ctr, 925 F2d 1555, 1564 (7th Cir. 1991) (citations omitted). The case was apparently settled on
remand, and we are not aware of any cases in which it has been followed.

108. A merger that would result in very high market shares might also be subject to challenge as a violation of Section 2 of the
Sherman Act, which prohibits monopolization and attempts to monopolize.

109. An HM.O, Catholic Run, Bars Coverage for Abortions, N.Y. Times, Nov. |7, 1997, at A25. Fidelis reportedly will refer members to
other health care providers for these services when they ask, but the lack of access within their own HMO clearly will make it more
difficult for these low-income women to obtain needed services.

['10. See, e.g, Blue Cross & Blue Shield United of Wis. v. Marshfield Clinic, 65 F3d 1406, 1411 (7th Cir. 1995); US. Health Care v.
Healthsource, Inc., 986 F2d 589, 599 (Ist Cir 1993); Ball Mem'l. Hosp,, Inc. v. Mutual Hosp. Ins. Co., 784 F2d 1325, 1329 (7th Cir. 1986).
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['1'l. The federal government appears ready to argue for an HMO market in an appropriate case. The FTC and DOJ submitted a
joint amicus brief to the 7th Circuit, asking the court to amend its opinion in the Marshfield Clinic case to allow for the possibility
that the HMOs could constitute a discrete product market. The court originally had stated that HMO market power must be ana-
lyzed in the overall health care financing market, but in response to the FTC/DO] petition, it modified its position to state that while
HMOs did not constitute a market in that particular case, HMOs might be distinguishable from other forms of health care financing
on a different record. Marshfield Clinic, 65 F3d at 1411. See also Mary Chris Jacklevick, Court Amends Its Opinion in Marshfield Clinic
Ruling, Modern Healthcare, Oct. 1995, at 2.

['12. Catholics for a Free Choice cites an example of a religiously-affiliated health center in Springfield, Missouri that bought out
the practices of dozens of local physicians, leaving independent practitioners with almost no patients. An insurance company that
runs another HMO in Missouri warned that such massive physician-hospital organizations in Missouri had formed "an almost impene-
trable wall” deterring competition by other health plans. Health Care Limited, supra, at 24.

['13. Department of Justice and Federal Trade Commission Statements of Antitrust Enforcement Policy in Health Care, supra, at
Statements 8 and 9.

I'14. Examples of physician-owned health plans are individual practice associations (IPAs) and preferred provider organizations
(PPOs). These affiliations typically provide medical services to subscribers of health plans, but do not act as an insurer; as does an
HMO. However, the concern over foreclosure also arises in the context of “multiprovider networks,” such as physician-hospital orga-
nizations, and could extend to insurer-owned plans, such as HMOs, provided the market is not held to be national health care financ-
ing (see discussion above).

['15. As noted earlier, the geographic boundaries of a market will vary according to the typical patient’s willingness and ability to
travel for a specific service. The product market in this context would include physician-provided reproductive health services
regardless of whether offered in a hospital, physician's office, or elsewhere.

I'16. According to one report, “Subtly or overtly, church authorities sometimes try to prevent physicians affiliated with Catholic
facilities from performing abortions or sterilizations at non-Catholic facilities” Health Care Limited, supra, at 22.

['17. Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 761 (1984).

['18. Compare, e.g, Nurse Midwifery Assoc. v. Hibbert, 918 F.2d 605 (6th Cir. 1990), and Bolt v. Halifax Hosp. Med. Ctr, 891 F2d 810
(I'1th Cir), cert. denied, 110 S. Ct. 1960 (1990) (finding conspiracy) with Potters Med. Ctr. v. City Hosp. Ass'n., 800 F.2d 568 (6th Cir.
1986) (finding no conspiracy).

I'19. See, e.g, Weiss v.York Hosp., 745 F2d 786 (3rd Cir. 1984), cert. denied, 470 US. 1060 (1985); Oksanen v. Pase Mem’l. Hosp., 912
F2d 73 (4th Cir. 1990).

120. Oltz v. St. Peter's Community Hosp., 861 F2d 1440 (9th Cir. 1988).
121. Medical Staff of Mem’l. Med. Ctr, 1 10 ET.C. 541 (1988).

122. Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 30 (1984).
123. FTC v.Indiana Fed'n. of Dentists, 476 US. 447, 460-61 (1986).

124. One approach is to call the head of each agency's Health Care Division, located in Washington, D.C., who may refer the call
to the appropriate staff attorney. Currently, the FTC's Health Care Division, within the Bureau of Competition, is headed by Robert
Leibenluft (202-326-3688). DOJ has a Health Care Task Force within the Antitrust Division, currently headed by Gail Kursh (202-
307-5799).

125. Lawrence R. Fullerton, The Role of Third Parties in Agency Merger Reviews (How Can | Stop That Merger?), Antitrust, Spring 1995,
at 37-38.

126. Id. at 38.
127. Id. at 39-40.

128. See Section 16 of the Clayton Act, 15 US.C.§ 26 (1994); see also Georgia v. Pennsylvania RR. Co., 324 US. 447 (1945) (estab-
lishing common law authority of state to sue under federal antitrust law for injunctive relief as parens patriae for threatened harm to
its general economy and welfare).

129. See Section 4C of the Clayton Act, 15 US.C.§ I5c (1988).

130. The Antitrust Section of the American Bar Association has published a three-volume treatise entitled "‘State Antitrust Practice
and Statutes,” which is an excellent source of information on state laws.
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I31. The states would thereby follow federal precedent under which mergers can be challenged as unreasonable restraints of
trade. But see Cdlifornia ex rel.Van de Kamp v.Texaco, Inc,, 762 P2d 385 (Cal. 1988), holding that a merger may not be challenged
under California’s analogue to Section | of the Sherman Act (the Cartwright Act).

132. Alaska Stat. § 45.50.568 (Michie 1994); Ark. Code Ann. § 4-75-302 (Michie 1991); Colo. Rev. Stat. § 6-4-107 (Michie 1994);
Haw. Rev. Stat. § 480-7 (1985); La. Rev. Stat. Ann. § 51:125 (West 1987); Me. Rev. Stat. Ann. tit. 10, § 1102-A (West 1994); Miss. Code
Ann.§ 75-21-13 (1973); Neb. Rev. Stat. § 59-1606 (1993); NJ. Stat. Ann. § 56:9-4 (West 1989); Ohio Rev. Code Ann. § 1331.021
(Anderson 1993); S.C. Code Ann. § 39-3-110 (Law Co-op. 1985);Tex. Bus. & Com. Code Ann.§ 15.05(d) (West 1987); Wash. Rew.
Code Ann. § 19.86.060 (West 1989).

I33. These statutes are intended to provide certain mergers and other transactions with an exemption from federal antitrust
scrutiny under the “state action immunity” doctrine, by subjecting the transactions to state regulatory control. Numerous court deci-
sions recognize that when a state takes official action to replace competition with regulation, that “state action” and the conduct it
endorses are immune from liability under federal antitrust laws. Parker v. Brown, 317 US. 341 (1943). However, it remains an open
question whether, and under what circumstances, this state action immunity doctrine will apply to health care mergers that have
passed state review under these statutes. The Supreme Court has not yet addressed the issue of state action immunity in the specif-
ic context of private hospital mergers.

I34. Hospital Efficiency and Cooperation Act, 1993 Colo. Sess. Laws 120 (codified as amended at Colo. Rev. Stat. §§ 25.5-1-501 to
-516 (1995)).

135. Health Reform Act of 1993, 1993 Fla. Laws ch. 129 (codified at Fla. Stat. Ann. § 395.304 (1993), renumbered as 381.04065
and amended by 1995 Fla. Laws ch. 95-298, amended by 1997 Fla. Laws ch. 97-237).

136. Hospital Authorities Law, 1993 Ga. Laws 1020 (codified at Ga. Code Ann.§ 31-7-72.1 (1993)).
137. Idaho Health Planning Act, 1994 Idaho Sess. Laws 283 (codified at Idaho Code §§ 39-4901 to 4904 (1994)).
138. Health Care Provider Cooperation Act, 1994 Kan. Sess. Laws 153 (codified at Kan. Stat. Ann. §§ 65-425, 65-4909 (1996)).

139. Hospital Cooperation Act of 1992, 1992 Me. Laws 814 (codified as amended at Me. Rev. Stat. Ann. tit. 22, §§ 1881-88 (West
1995)).

[40. Act Providing for Universal Health Care Access, 1993 Mont. Laws 606 (codified at Mont. Code Ann. § 50-4-601 et. seq.
(1993); amended by 1995 Mont. Laws ch. 378, 526)).

I41. Health Care Facility-Provider Cooperation Act, 1994 Neb. Laws 1223 (codified at Neb. Rev. Stat. Ann. § 71-7701 to 771 |
(Michie 1994)).

142. Cooperative Programs and Networks in Rural Areas Act, 1993 N.Y. Laws 731 (codified as amended at N.Y. Pub. Health Law
§§ 2950-2958 (McKinney 1997)).

143. Hospital Cooperation Act of 1993, 1993 N.C. Sess. Laws 529 (codified at N.C. Gen. Stat. § I31E-192.1 to -192.13 (1996)).

[44. Health Care Provider Cooperative Agreements, 1993 N.D. Laws 263 (codified as amended at N.D. Cent. Code §§ 23-17.5-01
to -12 (1995)).

145. Voluntary Cooperative Actions to Improve Health Care, 1992 Ohio Laws 209 (codified at Ohio Rev. Code Ann. §§ 3727.21
to .24 (Anderson 1996)).

[46. Cooperative Programs for Transplant Services, 1993 Or. Laws 769 (codified as amended at Or. Rev. Stat. §§ 442.700 to .760
(1996)).

147. Health Care Cooperation Act, 1994 S.C. Acts 437 (codified at S.C. Code Ann. §§ 44-7-500 to -590 (Law Co-op. 1996)).
148. Hospital Cooperation Act of 1993, 1993 Tenn. Pub. Acts 331 (codified at Tenn. Code Ann. §§ 68-11-1301 to -1309 (1993)).

149. Act Relating to Cooperative Agreements Among Hospitals, 1993 Tex. Sess. Law Serv. (codified as Tex. Health & Safety Code
Ann. §§ 314.001-.008 (West. Supp. 1997)).

[50. Health Services Act of 1993, Wash. Laws 492; §§ 44638 (codified as amended at Wash. Rev. Code §§ 43.72.300-.310 (1997)).

I51. 1991 Wisconsin Act 250 Regarding Health Care Cooperative Agreements, 1991 Wis. Laws 250 (codified as amended at Wis.
Stat. ann. §§ 150.84-92 (West 1998)).

I52. An overview on the nature and extent of these state laws, as of 1994, is provided in a report of the U.S. General Accounting
Office entitled Health Care: Federal and State Antitrust Actions Concerning the Health Care Industry, GAO/HEHS-94-220 (August 1994).
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153. Mont. Code Ann. § 50-4-603(2) (1995).

I54. In reviewing the likely effects of the merger, state officials interviewed local providers and others, solicited and reviewed pub-
lic comments, and held a public hearing. The record showed that about |2 abortions a year were being performed at the non-
Catholic hospital.

I55. Montana Department of Justice Certificate of Public Advantage in the Matter of Columbus Hospital and Montana Deaconess
Medical Center, Great Falls, Montana, Mar. 6, 1996 (copy of State of Montana Department of Justice Findings of Fact, Conclusions of
Law and Certificate of Public Advantage on file with the National Women's Law Center).

I56. Review under the regulatory statutes cited in the previous footnotes may be lodged in a different unit of state government,
but, if so, the state AG's office will redirect inquiries, so it is still the best place to approach first.

I57. Premerger Disclosure Compact, reprinted in 4 Trade Reg. Rep. (CCH) [ 13,410 (1994).

158. See Richard Blumenthal et al,, Antitrust Review of Mergers by State Attorneys General: The New Cops on the Beat, 67 Conn. BJ. |
(Feb. 1993).

159. As noted, NAAG has issued Horizontal Merger Guidelines for its members’ use. In addition, Massachusetts and Pennsylvania
have issued statements outlining their own antitrust analyses of hospital mergers.

160. These might include, for example, the merging parties’ statements of intent to eliminate reproductive health services, the reli-
gious directives that mandate such elimination, an explanation of the geographic boundaries of the local markets and a "quick count”
of the competitive hospitals in the local market, along with some statistics on the number of women affected and the increased costs
they will face in obtaining reproductive health services after the merger.

161. See, e.g, Wisconsin v. Kenosha Hosp. and Med. Ctr., No. 96-CV-1459, 1996 WL 784584 (ED.Wis. Dec. 31, 1996) (requiring
merged hospital to save $43.7 million in operating costs over five years, or pay the deficiency to an indigent care fund; hospital must
allow all qualified physicians to join its staff); Pennsylvania v. Providence Health Sys. Inc., No. 4:CV-94-772, 1994 WL 374424 (M.D. Pa.
May 26, 1994) (similar provisions).

162. See Section 16 of the Clayton Act, 15 US.C.§ 26 (1994).
163. Cdlifornia v. American Stores Co., 495 US. 271 (1990).
164. See Section 4 of the Clayton Act, 15 US.C.§ I5 (1994).
165. 15 US.C.§ I5(a) (1994).

|66. Cdlifornia v. American Stores, 495 U.S. at 284.

167. Brunswick Corp. v. Bowl-O-Mat, Inc., 429 U.S. 477 (1977). Although the antitrust injury doctrine was originally applied as a limi-
tation on the standing of plaintiffs to seek damages in a merger case, it was subsequently extended to injunction actions as well.
Cargill, Inc. v. Monfort of Colo, Inc., 479 US. 104 (1986).

168. In a private merger suit seeking damages rather than injunctive relief, the standing requirements are more onerous, as a result
of the courts’ concern to avoid multiple and duplicative recoveries for the same antitrust violation. In a damage suit, the plaintiff must
suffer injury to the plaintiff's “business or property” (Cargill, 479 U.S. 104); and the injury must be to “direct” purchasers (lllinois Brick
Co. v. lllinois, 431 U.S. 720 (1977)). In the circumstances presented here, such injury could include costs incurred by women forced to
travel long distances to obtain reproductive health services, or harm to the medical practice of a physician left without a hospital in
which to provide such services. But even if it were possible to satisfy these requirements in the kind of hospital merger challenge at
issue here, there is an additional problem:in a private damage suit, the plaintiff must show actual injury, as opposed to “threatened”
loss or damage from the merger (compare Sections 4 and |6 of the Clayton Act). Such actual merger-caused injury is notoriously
difficult to prove because the defendants will attempt to attribute any harm to intervening causes unrelated to the merger. Therefore,
few private damage actions are brought in merger cases, it is likely to be difficult to prevail in such an action here, and if relatively
small monetary damages are likely to be proved, even tripled they may not justify the expense and difficulties of litigation.
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availability of women's reproductive health services. When hospitals governed by religious restrictions on

abortion and other reproductive health services merge with other institutions that provide these services,
needed health care services are often discontinued and members of the community lose access to them. One
way in which those concerned about this erosion of services can take action to stop it is by using the antitrust
laws, which are aimed at preserving vigorous competition between rival providers of goods and services, to ensure
consumer choice.

Hospital Mergers and the Threat to Women'’s Reproductive Health Services: Using Antitrust Laws to Fight Back is a
first-of-its kind resource guide, designed to provide health care advocates and others seeking to preserve access to
reproductive health services with an understanding of how to use the nation’s antitrust laws to challenge proposed
hospital mergers that threaten to reduce or eliminate these services. Part One of the report provides information
on the underlying problem—the diminishing availability of abortion and other women'’s reproductive health ser-
vices—and the way in which mergers between secular and religiously-affiliated hospitals are making it worse. Part
Two explains how antitrust laws apply to a prospective hospital merger that threatens to eliminate women'’s repro-
ductive health services; outlines the factors antitrust enforcement authorities consider in analyzing these mergers;
and describes ways to mount a challenge under the antitrust laws. The report also contains practical tools, such as
a sample letter to the antitrust agencies, to assist advocates in making their case.
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