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February 2, 2012 

 

Via email to ESEA.Comments@ed.gov 

and Arne.Duncan@ed.gov 

 

The Honorable Arne Duncan 

Secretary of Education 

United States Department of Education  

400 Maryland Avenue, SW 

Washington, DC 20202-2110 

 

Re:  ESEA Waiver Applications 

 

Dear Secretary Duncan: 

The National Women’s Law Center submits this letter to emphasize one of its concerns 

about the Elementary and Secondary Education Act (ESEA) state waiver or “flexibility” 

applications currently being considered by the Department of Education.  Specifically, the 

Center urges the Department to deny ESEA waivers to states that do not maintain a strong 

emphasis on closing achievement gaps between subgroups of students.  

Having worked since 1972 to expand the possibilities for women and girls in the areas 

of education and employment, family economic security, and health, the Center has been a 

leader in the struggle to ensure equal educational opportunities since Congress enacted Title 

IX of the Education Amendments in that same year.  The Center works to secure all children’s 

equal access to high quality education programs and federal education policy that enables all 

students to benefit equally from rigorous academic standards.   

In our September 2011 letter to you we noted that ESEA is – at its core – a civil rights 

law, its purpose being to address educational inequity by targeting federal dollars and 

attention to students who have historically been overlooked and underserved in our nation’s 

schools. Although ineffectual in some respects, ESEA’s most recent iteration was 

unprecedented for its requirement that schools, districts, and states be held accountable in a 

meaningful way for the achievement of vulnerable student groups, such as students of color, 

poor students, students with disabilities, and English Language Learners.  It is critically 

important that the Department maintain the requirement that states, districts, and schools 

demonstrate continued progress and be held accountable for improving student academic 

achievement and graduation rates, including among subgroups of students.   

Unfortunately, of the 11 ESEA waiver applications currently being considered by the 

Department, nine propose consolidating ESEA subgroups into just two categories of students: 

all students and disadvantaged students.  According to a recent report by the Center on 

Education Policy, five states have asked for permission to consolidate the lowest-performing 
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25 percent of students in each of their schools into a “disadvantaged students” subgroup.
1
  

Similarly, four states are proposing to aggregate existing subgroups, such as students with 

disabilities, students from low-income families, current and former ELL students, and – in 

Colorado’s case – all students from a non-white ethnic or racial background.2   

Lumping distinct student subgroups together into one “super subgroup” will mask the 

different needs of each of these groups of students such that school interventions will not be 

tailored appropriately and effectively.  Approving waiver plans that do not take subgroup 

accountability seriously and propose rigorous interventions for groups that do not make gains 

would take all the wind out of ESEA’s sails.  While schools may still have to report data on 

different subgroups, history has demonstrated that for real change to occur, such data needs to 

be accompanied by the imperative to act.  The Department should not abandon state 

accountability for the subgroups of students most often left behind.  

Furthermore, as the Center has previously recommended, the Department should require 

states and districts that get waivers to collect and disseminate more detailed disaggregated 

data to track the performance of student subgroups, including by gender.  Data reported by 

states and districts on graduation rates, academic assessments, and any other indicators of 

student performance should be fully disaggregated and cross-tabulated by gender and 

race/ethnicity. 

Again, in order to uphold the nation’s commitment to ensuring that all students receive 

equal opportunities to a quality education, it is imperative that the Department deny or require 

the revision of ESEA waiver proposals that include collapsing subgroups. If you have any 

questions, please contact Lara S. Kaufmann at (202) 588-5180. 

     Sincerely, 

 

                            
 

Marcia Greenberger 

Co-President 

Lara Kaufmann 

Senior Counsel for Education & Employment 

 

 

 

cc: Carmel Martin, Assistant Secretary for Planning, Evaluation & Policy Development 

 Michael Yudin, Acting Assistant Secretary for Elementary and Secondary Education 

Russlynn Ali, Assistant Secretary for Civil Rights 

                                                 
1
  Center on Education Policy, MAJOR ACCOUNTABILITY THEMES OF INITIAL STATE APPLICATIONS FOR NCLB WAIVERS 8, 

available at www.cep-dc.org/displayDocument.cfm?DocumentID=387. 
2  Id. 
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