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75 Fed. Reg. 12493)

Dear Mr. Bundick:

The National Women’'s Law Center submits the following in response to the request for
public comments to assist the Task Force on Childhood Obesity in making recommendations on
public and private sector steps that can be taken to solve the epidemic of childhood obesity. For
over 35 years, the Center has worked to expand possibilities for women and girls in the areas of
education and employment, family economic security, and health. The Center is a leader in the
struggle to guarantee that schools and other education programs provide equal educational
opportunities, including opportunities to participate in athletics and physical activity programs.
It has worked throughout its history to enhance the enforcement of Title IX of the Education
Amendments of 1972, which has been critical to ensuring that girls and women reap the many
benefits of being physically active.

The Center’s comments generally address the following questions listed in the Request
for Information:

e Question 2: For each of the four objectives, what are the most important actions that
Federal, State, and local governments can take? (The Center's comments address
objectives 2 and 4—increasing physical activity in schools and communities, and
empowering parents with information and tools to make good choices for themselves and
their families, respectively.)

e Question 3: Which Federal government actions aimed at combating childhood obesity are
especialy in need of cross-agency coordination?

e Question 5: For each of the four objectives, what strategies will ensure that efforts taken
by all of the entities mentioned above reach across geographic areas and to diverse racial,
ethnic, socioeconomic, and geographic groups, including children who are at highest risk
of obesity and children with disabilities? (The Center’s comments address objectives 2
and 4—increasing physical activity in schools and communities, and empowering parents
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with information and tools to make good choices for themselves and their families,
respectively.)

e Question 12: Specifically with regard to the objective of empowering parents: How can
Federal, State, and local governments, the private sector, and community organizations
best communicate information to help parents make healthy choices about food and
physical activity?

e Question 15: Specifically with regard to the objective of increasing physical activity:
What steps can be taken to improve quality physical education and expand opportunities
for physical activity during the school day, in local communities and neighborhoods, and
in outdoor activities and other recreational settings?

l. Athletic Participation is Directly Related to a Reduction in Obesity Among Young
Women.

Regular physical activity can reduce the risk of obesity for adolescent girls,* and girls
who play sports engage in regular physical activity. Minority girls, in particular, are more likely
to participate in sports through their schools than through private organizations;® therefore,
minority girls are even more in need of equal access to school-sponsored athletics to increase the
opportunities for them to engage in physical activity and reduce their risk of obesity.

In addition to helping reduce the risk of obesity, there are a multitude of health and other
benefits that women and girls reap from playing sports. Sports participation decreases a young
woman's chance of developing heart disease, osteoporosis, and other health related problems.® A
recent study shows that women who participate in sports significantly reduce their risk of
developing breast cancer.* Increased fitness levels can contribute to better posture, the reduction
of back pain and the development of adequate strength and flexibility, qualities which alow girls
to participate fully in their daily activities, both vocational and recreational >

Participation in sports aso promotes greater academic success, responsible social
behaviors, and increased personal skills for all female athletes.® Here, again, Title IX's mandate
of equality in sports is especially important for minority women and girls. Minority femae
athletes experience higher levels of self-esteem, are more likely to be involved in extracurricul ar
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activities, and are more likely to become leaders in their communities than minority women who
do not play sports.” Minority female athletes also get better grades than their nonathletic peers® -
- in particular, black female athletes are 15% more likely to graduate from college.” Hispanic
female athletes are more likely to graduate from high school and attend college. ™

By a 3-1 ratio, female athletes “do better in school, do not drop out, and have a better
chance to get through college.”™* Y oung women who play sports are more likely to graduate
from high school, have higher grades, and score higher on standardized tests than non-athletes.*
Female athletes are also more likely to do well in science classes than their classmates who do
not play sports.™®> A number of successful women played organized sports as girls and believed
that it prepared them well for the business world; “Of 401 executive businesswomen surveyed,
82 percent reported playing organized sports while growing up, including school teams,
intramurals, and recreational leagues.”**

In addition, the availability of athletic scholarships dramaticaly increases a young
woman'’s ability to pursue a college education and to choose from a wider range of colleges and
universities. But women still do not receive their fair share of athletic scholarship dollars. In
2004, women received only 45% of the total available athletic scholarship dollars — that
difference amounts to an average of over 136 million dollars more per year in athletic
scholarships for male athletes than female athletes.*

Athletes are also more likely to engage in responsible social behaviors. High school
athletes are less likely to smoke cigarettes or use drugs'® than their nonathletic peers. One study
found female athletes were 29% less likely to smoke than non-athletes.”” Adolescent female
athletes have lower rates of both sexual activity and pregnancy than their non-athletic peers.’®
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Melnick, M. J. & Heywood, L., Her Life Depends On It: Sport, Physical Activity, and the Health and Well-Being of
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This was true for white, African-American, and L atinafemal e athletes.*®

Increased personal skills are another benefit of playing sports. Female athletes develop
the ability to work with a team, to perform under pressure, to set goals and to take criticism. In
addition, playing sports helps young women develop self-confidence, perseverance, dedication
and the “competitive edge.”?® High school athletes are more likely to describe themselves as
‘highly’ popular?* and experience higher levels of self-esteem, and are less likely to suffer from
depression.

. Federal Agencies Should Increase and Coordinate Enforcement of Title 1X to
Ensurethat Young Women Recelve Equal Opportunitiesto Benefit from Sports and
Physical Activity Programs.

Inactivity is more prevalent among young females than males, and particularly among
minority females.?® Thus, to address the obesity problem among young people, it is critical that
women and girls be provided equal opportunities to benefit from sports and physical activity
programs. The New York Times recently highlighted research that found that the “increase in
girls athletic participation caused by Title IX was associated with a 7 percent lower risk of
obesity 20 to 25 years later, when women were in their late 30s and early 40s.” The study notes
that while a 7 percent decline in obesity is modest, “no other public health program can claim
similar success.”?* Clearly, then, properly enforcing Title IX and increasing children’s physical
activity can lower obesity risks even into adulthood.

While Title IX opened the doors for women and girls to participate in athletics, its
promiseis far from realized. When Congress passed Title IX in 1972, fewer than 32,000 women
competed in intercollegiate athletics.®® Women received only 2% of schools athletics budgets,
and athletic scholarships for women were nonexistent.*® Today, the number of college women
participating in competitive athletics is now nearly five times the pre-Title IX rate. In 2005-06, a
record number of 170,526 women competed, representing 42% of college athletes nationwide.?’
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Title IX has had a tremendous impact on female athletic opportunities at the high school level as
well. In 1972, only 295,000 girls competed in high school sports, a mere 7.4%, compared to
3.67 million boys.® By the 2008-2009 school year, the number of girls had swelled to 3.1
million, while the number of boys was 4.4 million.*

Despite these significant gains, however, women and girls are till facing pervasive
inequalities.  Although women are over haf of the undergraduates in our colleges and
universities, female participation in intercollegiate sports has just now caught up to pre-Title IX
male participation: While 170,384 men played college sportsin 1971-1972 (Title X was passed
in 1972), only 170,526 women played college sports in 2005-2006.*° Women in Division |
colleges, while representing 53% of the student body, receive only 44% of the participation
opportunities, 37% of the total money spent on athletics, 45% of the total athletic scholarship
dollars, and 32% of recruiting dollars.® At the high school level, athough girls comprise 49
percent of the students, they receive only 41 percent of all athletic participation opportunities —
1.3 million fewer participation opportunities than male high school athletes®* Qualitative
analyses and complaints of discrimination at the middle and high school levels suggest that high
school girls still lag behind not only in participation opportunities, but also in the alocation of
operating and recruitment budgets and in other benefits and services such as equipment,
facilities, and publicity.®

Thus, enforcing Title IX iscritical to ensuring that women and girls receive equal
opportunities to be physically active in federally funded education programs and activities. The
Department of Education’s Office for Civil Rights, with its limited resources, has the primary
responsibility for enforcing Title IX, but federal regulations make clear that every federal agency
that funds education programs or activities must enforce the law, which includes developing
Title IX enforcement plans with regulations and procedures for handling complaints.® In
addition, an Executive Order applies Title I X to programs conducted by the federal government,
so that the federal government is held to the same principles of nondiscrimination asit appliesto
recipients.®

Given the positive impact athletics participation has on young women’s risk of obesity,
the Center was pleased by the Department’ s announcement that it would conduct additional
compliance reviews in the area of athletics this fiscal year. In 2007, it conducted only one* and
many more reviews will be necessary to improve enforcement of Title IX. Other federal
agencies that administer any educational sports or physical activity programs should similarly
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step up enforcement of Title IX to help address the obesity crisis. OCR and other federal
agencies should also make every effort to resolve complaints related to athletics and physical
activity as expeditiously as possible and expand technical assistance and other guidance to
ensure that schools are living up to their obligations under Title IX.

In addition, the Department of Justice should take proactive steps to enhance Title IX
enforcement in the area of athletics and physical activity. The Civil Rights Division's
Coordination and Review Section has the responsibility for coordinating enforcement by federa
agencies of Title IX, among other laws. The Section should take an expanded rolein Title IX
enforcement by: working collaboratively with OCR and other federal agencies to ensure that the
federa government isenforcing Title IX in al of the education programs and activitiesit funds
and in its own programs; initiating compliance reviews; providing technical assistance and
training to improve compliance and enforcement programs; developing model policies and
procedures; and developing alitigation plan.

1. Congress Should Pass a High School Athletics Data Collection Bill.

Ensuring that schools are providing all of their students with equal athletic participation
opportunities would help decrease childhood obesity. Legislation requiring schools to make
public how they are alocating athletic opportunities and resources shines a spotlight on any
inequities and empowers parents to take action if they believe that their schools are not being
fair. Colleges are required to publicly disclose such gender equity in athletics information every
year pursuant to the Equity in Athletics Disclosure Act of 1994 (EADA),* but high schools have
no requirement to do so.

Legislation has been introduced in Congress® that would require high schools to report
basic data on the number of female and male students participating in their athletics programs
and the expenditures made for their sports teams. Schools already collect the data required under
this legislation; however, these data currently are not publicly available. By making this
information available to the public, this legislation would significantly expand the ability of
schools, students, parents, and the public a large to improve gender equity on our nation’s
playing fields and to better realize the promise of Title IX of the Education Amendments of
1972, which would in turn lead to an increase in the number of girlswho are physically active.

Much of the information required by this legidation is already kept by schools. The high
school athletics data collection bills simply make the data available to the public. The National
Federation of State High School Associations requires that school administrators submit annual
reports of their athletic participation numbers by sport and gender to their state high school
athletic associations. Additionally, school bookkeepers already keep records of school
expenditures, including those made within the athletic department. The legislation currently
before Congress merely requires that schools transfer these existing data into a report that is

320 U.S.C. § 1092.
* See H.R. 2882, 111" Cong. (2009); S. 471, 111™ Cong. (2009).



publicly available, a task that should take an administrator two to six hours maximum to
perform, depending on the number of sports offered.*

In addition, state and local governments should consider adopting and enforcing any
existing data collection laws. Kentucky, Georgia, and New Mexico have adopted and implemented
legislation similar to that which is pending in Congress.® The District of Columbiais also close to
enacting such legislation.** Administrators of the compliance programs in the Kentucky and Georgia
State High School Athletic Associations have said that they have seen significant improvements in
the Title IX compliance of their member schools.*?

Federal, state and local governments should make this gender equity in athletics data easily
accessible so that parents, students and others can hold schools accountable for their distribution of
athletic opportunities. The United States Department of Education posts the EADA information
on a searchable website,”® and the same should be done for high school athletics data

V. TheDepartment of Education’s Civil Rights Data Collection Should Be Enhanced in
the Area of Athletics.

The Department of Education recently revamped its Civil Rights Data Collection to
collect some new data and make al data more accessible. The Center applauds the Department
for these changes, but the Department should make further changes to its athletics data to help
communities, educators, and policymakers to identify and analyze barriers to equal educational
opportunity.

As a preliminary matter, the Department should ultimately strive to collect civil rights
data from all schools and local educational agencies (LEAS) nationwide, including charter and
privately-run schools that receive federal funding. Moreover, to ensure that the data collected
enhance information and transparency in our schools and communities, the Department should
collect and maintain CRDC data so that it reveal s differences and disparities between subgroups
of students and in aformat that would enable cross-tabulation of that data by any combination of
categories. Such a system would yield the most useful data in the most efficient manner,
enhance accountability and enable educators, policymakers, and the public to analyze disparities
in outcomes by smaller and more relevant subgroups of students. Finally, given that countless
schools and school districts do not have Title 1X coordinators or the requisite policies or
procedures in place to enforce the law, the Department should add a category to the CRDC
collecting data from school districts and schools reporting (1) whether they have Title 1X
Coordinators in place; (2) whether their Title IX Coordinators receive training on Title X, and,
if so, with what frequency; and (3) how many complaints the Title IX Coordinator has received
regarding possible Title I X compliance issues.

% Conversations between Women' s Sports Foundation staff and compliance officers at the Georgia and Kentucky State
High School Athletic Associations and high school athletic directorsin Missouri, May 2007.

“0 702 Kentucky Administrative Regulations 7:065 Sections 2(13)-(14); Georgia Equity in Sports Act, O.C.G.A.
Section 20-2-315; School Athletics Equity Act, H.B. 432 (N.M. 2009).

“! Council of the District of Columbia, The Title IX Athletic Compliance Act of 2009, Legislation No. B18-0552.
“2 See supra note 37.

8 See Office of Postsecondary Education, U.S. Department of Education, The Equity in Athletics Data Analysis
Cutting Tool, available at http://ope.ed.gov/athletics/.




Although the athletics data already included in the CRDC is both important and useful,
the Department could enhance its collection by including the additional data outlined below.
This more detailed data would provide educators, policymakers, and the public with a fuller
picture of gender equity in schools' athletic programs.

A. I nfor mation on co-ed teams should be collected.

First, with respect to the Interscholastic Athletics Teams Table, the Department should
add co-ed teams to the list of teams for which information is collected and clarify that each
participant on a co-ed team should be counted in the participant column that corresponds to his
or her gender. The current CRDC categories do not provide a way to capture information about
teams in which both males and females participate, and therefore provide an incomplete picture
of the number of interscholastic teams and participants.

B. I nformation on benefits and servicesreceived by teams should be collected.

Second, the CRDC should include school-level information about the benefits and
services provided for each team (male, female and co-ed) from school and non-school sources
(such as booster clubs, donations, and fundraisers). Not surprisingly, inferior treatment of
female teams negatively affects female participation. This school-level information should
include the following data for each team:

(1) Expendituresfor travel;
(2) Expendituresfor equipment;
(3) Expendituresfor uniforms;

(4) Expenditures for the construction, renovation, maintenance, repair and use of all team
facilities (including practice and competitive facilities, fields, locker rooms, and team
rooms);

(5) Expendituresfor training and medical facilities and services;

(6) Expenditures for publicity (including school-sponsored support or extracurricular
activities such as cheerleading, band, and dance teams, press guides,; press releases;
game programs; and publicity personnel);

(7) The total number of trainers and medical personnel, and for each trainer or medical
personnel an identification of such person’s:

a sex;

b. employment status (including whether such person is employed full-time or part-
time, and whether such person is a head or assistant trainer or medical services
provider) and duties other than providing training or medical services; and

c. qudlifications, including whether the person is a professional or student;
(8) Thetota number of coaches, and for each coach an identification of such coach’s:
a sex;



b. employment status (including whether such coach is employed full-time or part-
time, and whether such coach is a head or assistant coach) and duties other than
coaching; and

c. qualifications, including whether the person is a professional or student;

(99 Tota annual revenues generated by the team (including contributions from outside
sources such as booster clubs), disaggregated by source;

(10) The total number of competitions scheduled, and for each scheduled competition an
indication of what day of the week and time the competition was schedul ed;

(11) The total number of practices scheduled, and for each scheduled practice an indication
of what day of the week and time the practice was scheduled

(12) The season in which the team competed;

(13) Whether such team participated in postseason competition, and the success of such
team in any postseason competition;

(14) The average annual institutional salary attributable to coaching of the head coaches of
men’s teams, across all offered sports, and the average annual institutional salary
attributable to coaching of the head coaches of women's teams, across all offered
sports; and

(15) The average annual ingtitutional salary attributable to coaching of the assistant coaches
of men’s teams, across al offered sports, and the average annua institutional salary
attributable to coaching of the assistant coaches of women’'s teams, across all offered
sports.

C. Information on participants race and ethnicity should be collected.

Third, with respect to the Interscholastic Athletics Team Participants Table, the CRDC
should include data not only by sex, but aso by race/ethnicity, in a format that may be fully
cross-tabulated. Such information is critical to gender equity in athletics for a number of
reasons. To begin with, girls and women of color tend to be underrepresented as athletes relative
to their share of student bodies. In addition, participation in sports has been shown to help
prevent obesity and dropout, both of which are detrimenta to girls health and well-being and
disproportionately affect girls of color. Additionally, girls of color are more likely to participate
in sports through their schools than through private organizations, so it is important to ensure
they have equal access to school-based sports teams. Finally, such information can be useful to
schools in determining what opportunities to add to their athletics programs, as it may revea
different patterns of interest among members of certain subgroups.

V. Schools Should Implement Comprehensive School Physical Activity Programs.

Promoting physical activity in school is crucial to encouraging girls to reap the health
benefits of regular exercise and to develop good lifelong exercise habits. State and local
governments must have policies in place that require or encourage physical activity in schools.
The National Association for Sport and Physical Education (NASPE), a leading advocate in this
area and Center coalition partner, recommends that schools implement Comprehensive School
Physical Activity Programs (CSPAP). Such a program involves physical activity programming
before, during, and after the school day, and the following components. quality physical



education; school-based physical activity opportunities; school employee wellness and
involvement; and family and community involvement.**

With respect to physical education, at the high school level, states should at a minimum
require students to take four years of physical education in order to graduate — a policy that only
a handful of states meet.** Students should engage in daily physical education for a certain
number of minutes per week (NASPE has different standards for elementary and middie/high
school students).* The National Governors Association should convene a task force on state
physical education standards (similar to the one that led to a compact among states to develop a
standard measure for calculating graduation rates) to help states agree on a standard physical
education requirement that will best serve the educational and health needs of our nation’s youth.
Schools should aso provide physical activity opportunities that supplement, not replace, daily
physical education. These opportunities can include recess for elementary school students and
intran]gral or interscholastic programs such as sports, self-directed activities, classes and activity
clubs.

Family and community involvement can have an enormously positive impact on
students’ physical activity levels. Offering physical activities that families can do together and
providing parents with information on the importance and benefits of physical activity and sports
participation are ways that schools can help their students stay healthy. In addition, schools
should consider collaborating with community-based providers of physical activity, as well as
using and providing transportation to community facilities to encourage increased physical
activity among their students and their families.”® Schools must also make sure that any
providers with which they collaborate do not discriminate on the basis of sex.

* * * *

Thank you for the opportunity to provide input to the Task Force on Childhood Obesity
on recommendations to address the obesity crisis among our nation’s youth. We would be happy
to discuss our comments further or answer any questions you may have. For additiona
information, please contact Neena Chaudhry, Senior Counsel for Education and Employment, at
202-588-5180.

Sincerdly,

wﬂ% JJ% H&M% Il e Clewﬂ_/,ﬁf;v;z//

Fatima Goss Graves Neena Chaudhry
Vice President for Education and Employment Senior Counsel
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